CASE NOTE

Curing Discrimination:
May Doctors Refuse to Treat
Lesbian Patients?

CHRISTINA MORTENSEN AND KARIN STOECKENIUS*

“Do the rights of religious freedom and free speech, as guaranteed in both
the federal and California Constitutions, exempt a medical clinic’s physi-
cians from complying with California’s Unruh Civil Rights Act (Civ.
Code, § 51) prohibition against discrimination based on a person’s sexual
orientation? Our answer is no.”!

I. Introduction

The California Supreme Court granted certiorari and in 2008 heard
North Coast Women’s Care Medical Group v. Superior Court.> The key
issue in North Coast was whether physicians could assert a constitutionally-
based affirmative defense to a lesbian patient’s claim of sexual orientation
discrimination.® If such a defense were allowed, equal access to medical
treatment for gay and lesbian patients could be at risk. Further, plaintiff’s
counsel warned that a ruling for the physicians “would open a path for
health care providers to opt out of treating certain patients based on charac-
teristics such as race or gender.”* Conflicting lower court rulings created
uncertainty, so the California Supreme Court heard the case.” In its deci-
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sion, the North Coast court did not allow the defense under either the U.S.
Constitution or the California Constitution.®

In 2001, the case began when Guadalupe Benitez, a lesbian, sued two
fertility clinic doctors.” She claimed they had refused a specific treatment
to her on the basis of her sexual orientation, a violation of California’s Un-
ruh Civil Rights Act (hereinafter “Unruh”).® Unruh prohibits businesses,
including medical clinic practitioners, from discriminating on this basis.’
The doctors, who were both Christians, asserted a controversial affirmative
defense.'® They claimed that even if they had failed to treat Benitez be-
cause of her sexual orientation, their constitutionally-based religious free-
dom rights exempted them from complying with Unruh."'

The trial court granted summary adjudication for Benitez on the af-
firmative defense issue.'? The California Court of Appeal reversed, holding
the defense was not fully disposed of due to factual disputes over the reason
for the discriminatory treatment.'? The California Supreme Court reversed,
holding that the appellate court had improperly applied the rules of sum-
mary adjudication.'* The state supreme court clarified that an affirmative
defense of religious freedom could not be asserted as a matter of law.'> The
court gave further guidance to medical providers. Doctors with religious
freedom objections to treating homosexual patients could avoid violating
Unruh by refusing to offer a particular treatment to any patient.'® Alterna-
tively, doctors could refer patients to another doctor within the same clinic
or office.!” However, doctors who referred patients outside their practices
on the basis of a religious objection could be subject to Unruh violations.'8

6. Id. at 1152-1153.

7. Id. at 1152.

8. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1152-1153 (2008) (quoting CaL. Crv. CopEe § 51(a) (West 2006)).

9. Id. at 1152-1153.

10. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1152-1153 (2008) (This case generated numerous amicus curiae briefs and press articles
from both religious groups and gay rights groups. Religious groups thought doctors should be
allowed to “follow their consciences” while gay rights groups wanted to ensure equal access to
medical care for gays and lesbians.).

11. Id. at 1152-1153.

12. Id. at 1153.

13.  North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1150-1151 (2008) (The parties disputed the reason for the discrimination. One of the
physicians, Dr. Brody, claimed Benitez had been discriminated against because she was unmar-
ried, not because of her sexual orientation.).

14. Id. at 1161.
15. Id.
16. Id. at 1159.
17. Id.

18.  North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1159, 1162-1163 (2008) (Baxter, J., concurring) (explaining that the same result may
not be reached in the case of a sole practitioner).



Spring, 2009] CURING DISCRIMINATION 33

II. Facts of the Case

Plaintiff Guadalupe Benitez was living with her partner in San Diego
County.' After being domestic partners for many years, the two women
decided to start a family together.?® Benitez required fertility treatment.?!
At the time, North Coast Women’s Care Medical Group (hereinafter “Medi-
cal Group”) had an exclusive contract with Benitez’s employer to provide
fertility treatment.?? As a result, there was only one “in network™ provider
available and Ms. Benitez had little choice but to use Medical Group as her
fertility clinic.”?

In August 1999, Benitez met with Dr. Christine Brody of the Medical
Group.?* Dr. Brody informed Benitez that intrauterine insemination (here-
inafter “IUI”) may be necessary in order for Benitez to become pregnant,
and if so, Dr. Brody’s religious beliefs prevented her from performing the
procedure on a woman in a same-sex relationship.>> Benitez was assured
that another doctor in the facility without these same religious views would
be available to perform the procedure, if necessary.?®

In the following eleven months, Dr. Brody prescribed Clomid,?” fol-
lowed by self-insemination by Benitez at her home.?® Other tests were per-
formed on Benitez, as well as exploratory surgery.”® Benitez did not
become pregnant through self-insemination, so she decided to try the IUI
procedure using a friend’s fresh sperm.’® Dr. Brody told Benitez this
caused a “licensing” problem for the clinic, so Benitez decided to use fro-
zen sperm to avoid this issue.*! In July 2000, Dr. Brody went on vacation,
which left Benitez in the care of Dr. Fenton during her cycle.*? Dr. Fenton
was under the incorrect belief that Benitez still planned on using her

19. Brief for Petitioner-Appellant at 5, North Coast Women’s Care Medical Group v. Super.
Ct. of San Diego County, No. S142892 (Cal. Sup. Ct. Sept. 21, 2006).

20. Id.
21. Id.
22. Id. at 6.
23. Id.
24. Id.

25. Brief for Petitioner-Appellant at 6, North Coast Women’s Care Medical Group v. Super.
Ct. of San Diego County, No. S142892 (Cal. Sup. Ct. Sept. 21, 2006) (Dr. Brody claimed it was
Benitez’s unmarried status that kept her from performing the IUI procedure, not the fact that
Benitez was in a same-sex relationship.).

26. Id. at 6.

27. Physicians’ Desktop Reference, http://www.pdrhealth.com/drugs/rx/rx-mono.aspx?con-
tentFileName=Clo1088.html&contentName=Clomiphene&contentld=129 (Generic name:
Clomiphene Citrate; Brand name: Clomid. Clomid is a fertility drug prescribed to promote ovula-
tion, thereby increasing a woman’s chance for pregnancy.) (last visited February 28, 2009).

28. Brief for Petitioner-Appellant at 6, North Coast Women’s Care Medical Group v. Super.
Ct. of San Diego County, No. S142892 (Cal. Sup. Ct. Sept. 21, 2006).

29. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1151 (2008).

30. Id. at 1152.

31. Id

32. Id.
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friend’s fresh sperm, thereby igniting the licensing issue again.** Dr. Fen-
ton was the only Medical Group physician licensed to perform the fresh
sperm procedure, but like Dr. Brody, he had religious objections.** He re-
ferred Benitez to a doctor outside of the Medical Group.**

By now, Benitez had been a Medical Group patient for almost a year.
She was forced to seek fertility treatment outside the network.>® Benitez
argued that she had to undergo many of the same tests and treatments, pay-
ing the bill herself without insurance coverage.?” Eventually she became
pregnant and gave birth to a healthy baby.*® In August 2001, Benitez filed
suit against the Medical Group and physicians Brody and Fenton seeking
damages and injunctive relief.>® She claimed sexual orientation discrimina-
tion in violation of California’s Unruh Act.*°

III. Unruh Act: Description and Purpose

In the time period relevant to Benitez’s medical treatment, Unruh
stated, “all persons within the jurisdiction of this state are free and equal,
and no matter what their sex, race, color, religion, ancestry, national origin,
disability, or medical condition are entitled to the full and equal accommo-
dations, advantages, facilities, privileges, or services in all business estab-
lishments of every kind whatsoever.”*!

Unruh’s prohibitions apply to “business establishments of every kind
whatsoever.”** Medical offices providing services to the public have been
held to be “business establishments™ for the purposes of Unruh.** The Act
defines a violator as “[w]hoever denies, aids, or incites a denial, or makes
any discrimination or distinction contrary to [the Act].”** Thus, individual
physicians working within a clinic can be held responsible for their own
discriminatory conduct.*’

Unruh did not expressly list sexual orientation as a prohibited basis for
discrimination at the time Benitez was treated by the Medical Group. How-

33. Id
34. Id.
35. Id.

36. Brief for Petitioner-Appellant at 6, North Coast Women’s Care Medical Group v. Super.
Ct. of San Diego County, No. S142892 (Cal. Sup. Ct. Sept. 21, 2006).

37. Id.

38. Id.

39. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1152 (2008).

40. Id.

41. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1153 (2008) (quoting CaL. Crv. Cope § 51(b) (West 2000), amended by CaL. Crv.
CobE § 51(b) (West 2006)).

42. Id. at 1153.

43. Leach v. Drummond Medical Group, Inc., 144 Cal. App. 3d 362 (1983).

44. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1154 (2008) (quoting CaL. Crv. Copk § 51(a) (West 2006)).

45. Id. at 1154.
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ever, the relevant case law had established that sexual orientation discrimi-
nation was prohibited by the Act.*® Unlike sexual orientation, marital status
discrimination was not prohibited by Unruh at the time period in question.*’
Thus, if the physicians had discriminated against Benitez because she was
unmarried, not because she was a lesbian, there would be no Unruh viola-
tion. The main issue in North Coast was not whether sexual orientation
discrimination was prohibited. The larger issue was whether the physicians
could assert at trial a constitutionally-based affirmative defense to Benitez’s
discrimination claims.*® The California Supreme Court did not allow such
a defense based on either the U.S. Constitution or the California
Constitution.*®

IV. Establishment of Religion and Free Speech Provisions
of the First Amendment

The First Amendment of the U.S. Constitution states, “Congress shall
make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech . .. .”>° This provision
applies to the states, as well as the federal government, via its incorporation
in the Fourteenth Amendment.>' The freedom of religion provision protects
the “right to believe and profess whatever religious doctrine one desires.”>?
It does not, however, provide an absolute right to act in accordance with
those beliefs.>?

In analyzing whether the defendants could use the First Amendment to
avoid Unruh’s prohibitions on discrimination, the California Supreme Court
discussed the 1990 test used by the U.S. Supreme Court in Employment
Division, Oregon Department of Human Resources v. Smith.>* The North
Coast court explained that the Smith test had been applied in another case,
Lukumi Babalu Aye, Inc. v. Hialeah.>®> The state supreme court then articu-
lated the standard from the prior decisions to be applied in North Coast.

46. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1153 (2008) (citing Curran v. Mount Diablo Council of Boy Scouts, 17 Cal. 4th 670,
703 (1998) (Mosk, J., concurring); Harris v. Capitol Growth Investors XIV, 52 Cal. 3d 1142, 1155
(1991); Hubert v. Williams, 133 Cal. App. 3d Supp. 1, 5 (1982)).

47. CaL. Crv. CopE § 51(b) (West 2006) (In 2005, the California legislature amended Unruh
to expressly prohibit discrimination based on sexual orientation.).

48. North Coast, 44 Cal. 4th at 1160-1161.

49. Id. at 1152-1153.

50. U.S. Const. amend. L.

51. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1154 (2008) (citing Employment Div., Ore. Dept. of Human Resources v. Smith, 494
U.S. 872, 876-877 (1990)).

52.  Smith, 494 U.S. at 877.

53. Id. at 876-877.

54. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1155 (2008) (citing Employment Div., Ore. Dept. of Human Resources v. Smith, 494
U.S. 872, 879 (1990)).

55. Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520 (1993).
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“Thus, under the United States Supreme Court’s most recent holdings, a
religious objector has no federal constitutional right to an exemption from a
neutral and valid law of general applicability on the ground that compliance
with that law is contrary to the objector’s religious beliefs.”>°

The North Coast court explained that the California Supreme Court
had used this standard in a 2004 case, Catholic Charities of Sacramento,
Inc. v. Superior Court.>” In Catholic Charities, the state supreme court held
that a nonprofit entity affiliated with the Catholic Church could not use the
First Amendment’s free exercise of religion clause to avoid complying with
the Women’s Contraception Equity Act (hereinafter “WCEA”).>® The
WCEA was a California state law requiring those employers that offer pre-
scription drug coverage to extend coverage to contraceptives.’® In Catholic
Charities, the California Supreme Court explained that WCEA’s provisions
“appl[ied] neutrally and generally to all employers.”®® In addition, the law
involved an issue that the state may validly regulate, the elimination of sex
discrimination in health insurance benefits.®!

As in Catholic Charities, the California Supreme Court in North Coast
applied the Smith test to the defendants’ First Amendment claim to decide
that the physicians were not exempt from their obligation to comply with
the law.°% In doing so, the court declined the defendants’ invitation to avoid
the “categorical approach of Smith,” which defendants argued “had been
criticized by many scholars and justices alike.”®® In applying Smith in
North Coast, the court confirmed its holding for these types of First
Amendment cases.

[Unruh] requires business establishments to provide “full and equal
accommodations, advantages, facilities, privileges, or services” to all per-
sons notwithstanding their sexual orientation. (Civ. Code, § 51, subds. (a),
(b).) Accordingly, the First Amendment’s right to the free exercise of re-
ligion does not exempt defendant physicians here from conforming their
conduct to the Act’s antidiscrimination requirements even if compliance
poses an incidental conflict with defendants’ religious beliefs.®*

The North Coast court rejected the defendants’ additional argument
that their free speech claim when coupled with their free exercise of religion
claim presented a “hybrid rights” situation, which would exempt them from

56. North Coast, 44 Cal. 4th at 1155.

57. Catholic Charities of Sacramento, Inc. v. Superior Court, 32 Cal. 4th 527 (2004).

58. Id. at 547-559.

59. Women’s Contraception Equity Act, CAL. HEALTH & Sarery CopEk § 1367.25 (West
2000) and CaL. Ins. Cope § 10123.196 (West 2000).

60. Catholic Charities, 32 Cal. 4th at 549.

61. Id.

62. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1156 (2008).

63. Defendant’s Answer Brief on the Merits at 62, North Coast Women’s Care Medical
Group v. Super. Ct. of San Diego County, No. S142892 (Cal. Sup. Ct. Dec. 21, 2006).

64. North Coast, 44 Cal. 4th at 1156.
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complying with Unruh’s prohibition on discrimination.®> The “hybrid
rights” theory originated in the Smith decision and suggested that a claim
that invoked more than one constitutional protection might create an ex-
emption to the obligation to comply with a neutral and valid law of general
applicability.®® First, the North Coast court questioned the validity of the
theory itself, pointing out that no U.S. Supreme Court case after Smith had
invoked the theory and other decisions had been critical of its use.®’” Sec-
ond, the court held that even if the hybrid rights theory was valid, the de-
fendants’ free speech claim was without merit since the act of complying
with Unruh was not speech.®® The California Supreme Court rejected a
similar claim by the defendants in Catholic Charities and reiterated its hold-
ing in North Coast.

For purposes of the free speech clause, simple obedience to a law that
does not require one to convey a verbal or symbolic message cannot rea-
sonably be seen as a statement of support for the law or its purpose. Such a
rule would, in effect, permit each individual to choose which laws he
would obey merely by declaring his agreement or opposition.®®

V. California Constitution Article I, Section 4

In addition to their religious freedom rights guaranteed by the U.S.
Constitution, the physicians also invoked similar rights provided by the Cal-
ifornia state constitution in asserting their defense.’® The California Consti-
tution, article I, section 4 says “free exercise and enjoyment of religion
without discrimination or preference are guaranteed.””’

The California Supreme Court in North Coast used the strict scrutiny
standard of review for the state constitutional issues as it had in its Catholic
Charities decision.”? Like North Coast, Catholic Charities involved a chal-
lenge to both the U.S. Constitution and the California Constitution’s free
exercise clause.”? Because construing a state’s constitution is left up to the
state, Smith did not control in this case.”* The North Coast court explained
that under the strict scrutiny standard, “a law could not be applied in a

65. Id. at 1156-1157.

66. Employment Div., Ore. Dept. of Human Res. v. Smith, 494 U.S. 872, 881-882 (1990).

67. North Coast, 44 Cal. 4th at 1156-1157.

68. Id. at 1157.

69. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1157 (2008) (citing Catholic Charities of Sacramento, Inc. v. Superior Court, 32 Cal. 4th
527, 558-559 (2004)).

70. Id. at 1158.

71. CaL. ConsrT. art. I, § 4.

72. North Coast, 44 Cal. 4th at 1158.

73. Catholic Charities, 32 Cal. 4th at 562.

74. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1158 (2008) (quoting Catholic Charities of Sacramento, Inc. v. Superior Court, 32 Cal.
4th 527, 559-561 (2004)) (The North Coast court explained that the court had not yet determined
the appropriate standard of review for a state law “of valid and neutral applicability.” The court
did not need to do so here because the defendants’ claim failed even under strict scrutiny.).
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manner that substantially burden[s] a religious belief or practice unless the
state show([s] the law represent[s] the least restrictive means of achieving a
compelling state interest . . . .””> Also, because California had a compelling
interest in “ensuring full and equal access to medical treatment irrespective
of sexual orientation, and there are no less restrictive means for the state to
achieve that goal,” the defendants needed to show they were “substantially
burdened” by the act.”® Under the strict scrutiny standard, a law substan-
tially burdens a religious belief if it “conditions receipt of an important
benefit upon conduct proscribed by a religious faith, thereby putting sub-
stantial pressure on an adherent to modify his behavior and to violate his
beliefs . . . .””7 The North Coast court said the defendants’ burden was
insufficient to allow them to “engage in such discrimination.””®

The North Coast court emphasized the defendants could have easily
avoided such conflicts between their professional practice and religious
practice.” They could have refused to perform the TUI procedure on all the
clinic’s patients, leaving such procedures to colleagues comfortable per-
forming them, regardless of a patient’s orientation or marital status.®® A
simpler option would have been to ensure a doctor without religious objec-
tions was available to perform the procedures at issue.®' Thus, the discrimi-
nation was completely avoidable.

The defendants had urged the North Coast court to adopt an even
stricter standard than strict scrutiny, which the court was unwilling to ac-
commodate.®* The court analyzed the defendants’ argument, starting with
the defendants’ reliance on particular language from the California Consti-
tution’s article I, section 4: “Free exercise and enjoyment of religion with-
out discrimination or preference are guaranteed. This liberty of conscience
does not excuse acts that are licentious or inconsistent with the peace or
safety of the State.”®* The defendants contended the italicized portion of
the quote gave “religious objectors . . . free[dom] to disregard a particular
state law unless doing so compromises the peace or safety of the state or is
licentious . . . .”* The court rejected the defendants’ contention.®’

75. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1158 (2008) (quoting Catholic Charities of Sacramento, Inc. v. Superior Court, 32 Cal.
4th 527, 562 (2004)) (alterations in original).

76. Id. at 1158.

77. Catholic Charities of Sacramento, Inc. v. Superior Court, 32 Cal. 4th 527, 562 (2004)
(quoting Thomas v. Review Bd., Ind. Empl. Sec. Div., 450 U.S. 707, 717-718 (1981)).

78. North Coast, 44 Cal. 4th at 1158.

79. Id. at 1159.

80. Id.

8l. Id.

82. Id. at 1159-1160.
83. Id. at 1159.

84. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1159 (2008) (BrLack’s Law DictioNary 932 (7th ed. 1999) (licentious: “lacking or
ignoring moral or legal restraint . . . .”)).

85. North Coast, 44 Cal. 4th at 1159.
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The defendants also supported their proposal for an even stricter scru-
tiny by pointing to the California Supreme Court’s Catholic Charities deci-
sion, which stated a future case might lead to an adoption of “an as-yet
unidentified rule that more precisely reflects the language and history of the
California Constitution and our own understanding of its import.”*¢ In the
analysis of the defendants’ argument, the North Coast court described the
three tests to which Catholic Charities referred: (1) the strict scrutiny test
used by the U.S. Supreme Court, where in order for a state to burden a
religious belief or practice, even with a neutral law of general applicability,
the law must serve a compelling governmental interest and must be nar-
rowly construed;®” (2) the U.S. Supreme Court’s subsequent decisions in
Smith and Lukumi, “under which religious objectors’ challenges to valid
and neutral laws of general applicability are rejected out of hand;”®*® and (3)
an intermediate standard between the two.%’

The defendants’ proposed standard for review of the California Consti-
tution would allow religious exemptions to “a valid and neutral law of gen-
eral applicability regardless of a compelling state interest supporting the
law, and regardless of the absence of lesser restrictive means for furthering
that compelling state interest . . . .”*° According to the North Coast court,
the proposed standard did not qualify as an “intermediate” test, but instead
was a stricter scrutiny than strict scrutiny itself. Therefore, it was not what
the California Supreme Court was referring to in Catholic Charities as a
potential “as-yet unidentified rule . . . .”!

VI. Summary Adjudication of Affirmative Defense

The California Supreme Court explained its holding in North Coast
with a detailed explanation of the earlier conflicting rulings.®> The trial
court had granted plaintiff’s motion for summary adjudication of defend-
ants’ religious freedom affirmative defense. According to section 437c of
the California Code of Civil Procedure, “a party may move for summary
adjudication as to . . . one or more affirmative defenses . ... A motion for
summary adjudication shall be granted only if it completely disposes of . . .
an affirmative defense.”®?® In finding for the plaintiff, the trial court held
that the physicians’ rights of free speech and freedom of religion did not

86. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1159 (2008) (quoting Catholic Charities of Sacramento, Inc. v. Superior Court, 32 Cal.
4th 527, 562 (2004)) (italics omitted).

87. Id. at 1159.
88. Id.
89. Id.
90. Id.

91. Id. at 1160.

92. Id. at 1160-1161.

93. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1160 (2008) (quoting CAL. Civ. Proc. § 437c(f)(1) (West 2004)).
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provide an affirmative defense, as a matter of law, to sexual orientation
discrimination as prohibited by Unruh.** Since the affirmative defense had
been entirely disposed of, the trial court ruled that summary adjudication
was proper.”®

The state supreme court explained that the appellate court had erred
when it reversed the trial court.”® The state appellate court had ruled that
the motion for summary adjudication should not have been granted
“[blecause there is a triable issue of fact as to whether Dr. Brody and Dr.
Fenton refused to perform the procedure for Benitez based on her marital
status or her sexual orientation . . . .”®” The California Supreme Court
made it clear that the California Court of Appeal had incorrectly applied
summary adjudication rules.”® There was no constitutional basis on which
the affirmative defense could be asserted against Benitez’s claim of sexual
orientation discrimination.”® Thus, the defense had been entirely disposed
of and the plaintiff’s motion for summary adjudication should have been
granted.'® The state supreme court further clarified that the trial court’s
decision had only narrowed the issues to be litigated.'® The trial court’s
ruling did not preclude the doctors from explaining at trial why they had
discriminated against Benitez. The defendants could still explain their con-
duct even if they could not offer the religious freedom defense.'®? Because
the appellate court had erred, the California Supreme Court reinstated the
trial court decision.'®

VII. Conclusion

The California Supreme Court heard North Coast to clarify the confu-
sion from the conflicting rulings of the trial court and the California Court
of Appeal. After the earlier conflicting rulings, it was not clear whether the
physicians could use freedom of speech and freedom of religion as affirma-
tive defenses to Benitez’s claim of sexual orientation discrimination.'®*
The California Supreme Court found there was no issue of material fact

94. Id. at 1153.
95. Id. at 1160-1161.
96. Id.

97. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1161 (2008) (quoting North Coast Women’s Care Medical Group v. Super. Ct. of San
Diego County, 137 Cal. App. 4th 781, 790 (2006)) (As previously discussed, marital status dis-
crimination was not prohibited by Unruh at that time.).

98. Id. at 1161.

99. Id.
100. Id.
101. Id.

102. North Coast Women’s Care Medical Group v. Super. Ct. of San Diego County, 44 Cal.
4th 1145, 1161 (2008) (If the physicians proved they refused the IUI treatment because the plain-
tiff was unmarried, not because she was a lesbian, they could show that they had not violated
Unruh at all.).

103. Id. at 1161.

104. Id. at 1150.
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regarding whether defendants could offer an affirmative defense based on
religious freedom, thereby preventing the physicians from asserting the de-
fense as a matter of law.'®

The California Supreme Court’s North Coast decision was widely
viewed as a victory for gay rights in California.'® The dispute set off a
battle between religious conservatives and gay rights activists at a time
when sexual orientation discrimination was under intense scrutiny. Over
forty groups, working individually and together, had filed amicus curiae
briefs with the state supreme court.'” In addition, the California Supreme
Court was in the process of deciding the landmark In re Marriage Cases
when North Coast’s petition for review was granted.'®® Thus, the decision
was highly anticipated by a number of interested parties and lauded by
those who decried the doctors’ attempt to insulate themselves from discrim-
ination claims.

Discrimination based on sexual orientation is an important and visible
issue in California, in which the state courts play a critical role. Had the
California Supreme Court allowed the appellate court decision to stand,
equal access to medical care for gay patients under Unruh would have po-
tentially disappeared. If a medical provider wanted to discriminate against
a gay person, he or she would merely need to claim a religious objection.
After North Coast, exemptions to sexual orientation discrimination under
Unruh will not be granted on the basis of freedom of speech or freedom of
religion.'?® The North Coast case gave strength to the Unruh Act, protect-
ing California residents from discrimination based on sexual orientation.

The California Supreme Court continues to respond to the issue of gay
rights. In November 2008, the court agreed to hear three cases challenging
Proposition 8, California’s ballot measure banning same-sex marriage.''?
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