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QUESTION ONE

One Hour


Marx is an independent service station operator. He purchases the gasoline which he sells from Harpo Oil Co. (Harpo). When Marx got an opportunity to purchase a second service station he asked Harpo if Harpo could help him. He proposed to Harpo that if they would give him the down payment of $30,000, in return he would agree to purchase the gasoline he needed from Harpo and only from Harpo for the next 10 years.


Marx told Harpo that he would need a competitive allowance for the length of the 10 year agreement to make his cash flow adequate to meet his payments on the new station. Harpo agreed to give Marx an additional 2 cents per gallon discount off the price of gas it sold to him.




Marx was aware that Harpo's standard form agreements had a boilerplate clause which allowed Harpo to terminate the discount at any time. Marx advised Harpo's authorized representative that he would not go ahead with the deal if Harpo could revoke the discount at any time, and demanded assurances that no such revocations would occur. Harpo's authorized representative gave him such an assurance.


One week later Marx telephoned Harpo's authorized representative to find out what was happening with the proposal he had made to Harpo. The representative informed Marx of Harpo's approval and told Marx that he had a check for him. Three days later, the representative delivered to Marx a manila folder containing the $30,000 check and numerous contract documents. Included was the discount provision with the standard form permitting termination of it. The representative did not call this form to Marx's attention.


Once Marx completed the purchase of the second station, Harpo afforded him the benefit of the 2 cents per gallon discount and continued to do so for 13 months. Harpo then informed Marx by letter that it was forthwith terminating the discount. Marx immediately filed a lawsuit for breach of contract.

Discuss the rights and remedies of the parties including whether there was a contract between Marx and Harpo and its terms. 

Question Two

One Hour

Ted plays lead guitar in a rock ‘n roll band.  On June 1, Ted sends the following fax to Chateau D’ Chuck, a local winery:
The band hereby offers to play at your upcoming July 4 winery event.  If acceptable, just name your price.
On the same day, Ted receives the following voice mail from Nick, the owner of a night club in a nearby town.

If you guys want to be our July 4 opening act, show up at the rehearsal on June 10.  We’ll pay $1,000.  OK?

On June 5,  Ted mails Chuck a letter:  “Sorry, something else has come up and we have to revoke our offer to play.”  Before the letter is delivered, Chuck leaves Ted a voice mail stating:  “We accept.  Price is $500.”  

The band buys some holiday props (flags, fireworks, Uncle Sam costumes) and then shows up at Nick’s for rehearsal on June 10.  Before Ted can even get out of the car, Nick tells Ted “it’s too late, we found a different band”. 

Ted then faxes Chuck a note: “Hey, our other plans fell through; we will definitely be there for your July 4 event.  We only have one question: would you consider raising the price to $1000?”   

Chuck immediately calls and leaves the following voice mail for Ted:  “We received your prior letter and have begun looking elsewhere.  We are no longer interested in your band.”

Please discuss the rights and remedies, if any, of the parties.
