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Question One

(One Hour)
After two years of law school, Paul (P) decided he had become soft and doughy and needed to join a gym and start working out. He decided to join Don(s Gym (D) and use the complimentary personal training certificate that came with his membership. He met with the trainer, Arnold, who had a reputation for being a bully, at the gym and began to workout. Arnold told Paul he looked like a (girlie man( and needed to try the new Atlas 9000 weight machine. At Arnold(s urging Paul set the machine at level 6 and tried to do a (lat pull down.( On his third rep, a cable snapped on the machine pulling Paul(s left shoulder out of its socket.  Three days after the accident Arnold tells Ivan, an investigator for the California Consumer Agency (an official state agency) that Paul said, (I was stupid for not paying attention.( Paul sues in California State Court for his personal injuries. The Defendants include Don(s Gym, Arnold and Atlas, the manufacturer of the machine.

At trial by jury, the following occurred:

1. Paul called Wally, a trainer at Don(s, who testified that Arnold challenged every new member at every first training session to use the Atlas 9000 or be branded a girlie man.

2. Paul called Dr. Quack who testified that Paul was brought to his office by Don on the day of the accident and that Don said, (I will take care of the bill.(
3. Atlas called its Customer Service Manger who testified that 10,000 Atlas 9000 machines had been sold and Atlas had not received a single complaint except Paul(s.

4. Arnold testified, after many attempts to refresh his recollection, that he could not remember what Paul said. The court then admitted Ivan(s testimony concerning what Arnold stated Paul had said.

5. Wally testified that it was well known both Don and Arnold wore pink tee shirts under their manly (Don(s Gym( sweatshirts.

Assume that in each of the foregoing instances that all appropriate objections were made.

Discuss all evidentiary issues that are raised by the facts. Discuss any differences in your analysis under the Federal Rules of Evidence.
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Ace is charged with the murder of Vic.

At trial the prosecution called Policeman Paul to testify as follows: he found Vic lying in the street, bleeding from an obvious gunshot wound.  There was nobody else around.  Vic, who appeared to be in pain, stated to Paul that he thought that he might die and that the man who had shot him was Ace, his lifelong enemy who had killed before.

Ace had a prior arrest for assaulting Vic(s brother Rick with a firearm six weeks before Vic was killed.  At trial the prosecution sought to call Rick to testify concerning the earlier assault.  There were no criminal charges filed against Ace for the incident.

When arrested, after waiving his Miranda rights, Ace told the police that he hated Vic and had killed him in self defense. He asked whether they would recommend a plea to an imperfect self defense voluntary manslaughter for the mitigated term in prison.  The prosecution sought to introduce Ace(s statement except for the portion about self defense.  The defense objected to all of Ace(s statement except the part about self defense, which it offered.

The defense called Walt, who arrived at the scene before Paul and called 911 immediately after seeing Vic.  Walt didn(t see any other people around when he came upon Vic.  Before making the call he heard Vic call out that Bob had shot him. Walt also heard Vic say that he thought he would be okay.

Another defense witness would have been Tom, who heard the shot and saw Vic fall to the ground.  He didn(t get a clear view of the shooter, but at the time of the shot heard the shooter say, (You almost got me with that knife you threw.( Tom was still quite upset and trembling by what he(d seen when he stated the above to Officer Ron two hours after the shooting.  At trial Tom got mad at the court reporter and refused to testify.  The defense proposed to call Officer Ron to testify to Tom(s statement.



As the trial judge, discuss the reasons for and against the admission of the evidence, and the rulings you would make.  Answer according to the general principles we(ve discussed in class, and point out any significant differences between California and federal law.  Do not discuss criminal law or procedure.
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