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Professor Wallis

October 30, 2006

August Start


Exam Time:

3.0 Hours

This exam has 1 question with five sub-issues, please read the entire exam before you write your responses.
Resources & Restrictions: 


You may use the California Style Manual, Legal Writing in Plain English, and Legal Reasons & Legal Writing texts while taking this exam.  All other materials, computer research and collaboration are forbidden.  You must write legibly; I will not grade illegible work.  Write on one side of the page only and “double space” your response by leaving one line blank between your text.

Grading Criteria:

Your grade will be based on:  your clarity of thought; the quality of your legal writing; your proper use of the IRAC format, and proper citation formats.  Proper grammar, punctuation, spelling, and using plain English are also part of your grade.
ASSIGNMENT 1
(100% of your exam score)

Please draft a legal memorandum that analyzes the legal issues based on the following facts:


Green Development is based out of San Francisco.  Green Development’s area of expertise is in-fill, affordable, residential, development in large cities, such as San Francisco and Los Angeles and in fact, Green Development is the largest residential real estate developer in San Francisco.   Through sheer happenstance, GD purchased a small 20 room inn in the Napa Valley.  Despite GD’s sophistication in residential real estate matters, GD was regrettably naïve when it purchased what its officers now call “Regrettable Inn.”  GD purchased Regrettable Inn in the early spring, immediately set up a website advertising the inn, and all was well until winter came.  As GD soon learned, Regrettable Inn’s septic system left much to be desired and the inn is located in an area with a very high ground water table. (A ground water table shows how high the ground water is when it’s raining.  A high ground water table means that the ground water could be as high as 6” below the surface of the ground during the rainy season.)    At the same time that Regrettable Inn’s septic system failed and spewed raw sewage on the ground, the groundwater table hit zero as the result of a significant rainstorm.  This was in 2003.    
Assignment 1 Continued

Needless to say, the raw sewage from the inn commingled with ground water in violation of the Napa County Code and the Clean Water Act.   Both government agencies immediately issued notices of violation to GD and its officers.
GD immediately met with both agencies in an effort to stave off civil penalties and criminal sanctions.  At the county’s request, GD spent almost $250,000 in every type of low-flow technology available for the inn in order to reduce the amount of waste and water going through the septic system.  GD also hired an on-site manager to monitor the septic system’s leach fields on a daily basis.  The manager’s contract specifically requires the manager to perform a daily visual inspection of the leach fields and to call the county’s Health Department immediately upon noticing anything amiss.  Things went well until the winter of 2005.

The winter of 2005 produced historical amounts of rain at the same time that the on-site manager’s wife had a stroke.  The on-site manager went to UCSF to be with his wife and was gone for 10 days; in his distress, he did not alert GD officials to the fact that no one was inspecting the leach fields and hourly clerks were merely checking guests in and out.  The day that a large corporation held its annual Christmas party with almost 200 attendees, the septic system failed again, in spectacular fashion.  The failure and the rain resulted in raw sewage on the ground and floating down the street.  Given the incessant rains, sewage was still visible thirty days later.  The county’s Environmental Health Department is particularly alarmed that this is a recurring problem, which poses a very, very significant threat to human health and safety.  GD and the county disagree as to how long this went on before someone noticed it, but the county finally went to court in late February of 2006.

Napa County obtained a court order prohibiting any further septic system failures and operating the inn on the basis that raw sewage on the ground or floating down the street is unsanitary and unsafe.  Napa County is also pursuing unfair business practices against GD, which impose a penalty of up to $2,500 per day for each day that GD had raw sewage on the ground or up to one-third of GD’s net worth.  The county is arguing that GD is a sophisticated developer and knew or should have known exactly what it was getting into with this purchase.  After the court order, which GD did not contest, GD hired an environmental consultant who has worked with the county to explore installing a new septic system.  The consultant and the county agree that, given the limited amount of land (it’s a small parcel) and the high ground water table, the only way to replace the septic system is install a “mound system,” which costs close to a million dollars.  At the same time, the real estate market isn’t what it was two years ago, and GD is now financially on the brink of bankruptcy, especially given that the county is seriously trying to go after one-third of its net worth.  While they are somewhat sympathetic to GD’s situation, the county and the Regional Water Board want to ensure that there is no more raw sewage on the ground because of the danger it presents to human health and safety.
Assignment 1 Continued

GD is seriously considering walking away from the property, but one of its principals has a soft spot in his heart for Regrettable Inn and would really like to try to salvage the situation.  The owner of an adjacent property has expressed interest in purchasing Regrettable Inn, but only if she can operate it as an inn.  GD has come to you to ask your advice about what to do.  Specifically, GD wants to know:  
(1) If they re-open the inn, would Regrettable Inn or its officers be in contempt of court?

(2) Can the court order Regrettable Inn’s corporate officials to spend 5 days in jail for being in contempt of court if they re-open the inn?

(3) Can the court order Regrettable to pay additional civil penalties for violating the court’s order if it re-opens?

(4) Does it matter that the County is trying to recover unfair business practice penalties from Regrettable? 

(5) Are there arguments that we can make to reduce Regrettable’s exposure?

Your memo must follow our firm’s standard memo format:

I.

ISSUES

II.

BRIEF ANSWERS

III.

FACTS

IV.

DISCUSSION

V.

CONCLUSION

