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Question One
One Hour
In 1990, Paul and Polly bought a two acre ranchette on Blissful Creek near Petaluma.  Their immediate neighbor to the north was Chuck and Cathy’s Chicken Farm, a small family-owned chicken operation that never had more than 500 free range chickens.   Chuck and Cathy sold the eggs at a roadside stand and sold whole chickens for meat to local restaurants.  

To the south of Paul and Polly’s property was the Petaluma Municipal Airport, a city-owned airport that had one runway, oriented east and west, such that no flights came over Paul and Polly’s property.

From 1997 on, Polly kept a vegetable garden in the area along their boundary with Chuck and Cathy’s Chicken Farm.   The garden was placed there because a creek running from Chuck and Cathy’s came into the property in the vicinity of the garden and Polly could water the garden by simply siphoning water out of the creek.

In 2000, Chuck and Cathy’s Chicken Farm was bought by MegaMax Agricultural Holdings.  Over the course of the next two years, MegaMax constructed immense chicken houses and increased the number of chickens housed there to over 100,000.  The odor from the chickens, which had been a mild annoyance previously, was now so bad that Polly and Paul kept their windows closed.  In addition, Polly learned she was acutely sensitive to the dust from dried chicken manure.  When the winds blew over the manure piles, Polly would break out in a rash on her face.


MegaMax had originally been farming the chickens for egg production.  Laying hens stop producing eggs at a certain age.  These “spent hens” were, until 2005, sold by MegaMax to poultry producers for meat.  A sharp decline in the price, however, has recently made it uneconomical to sell the birds and MegaMax has taken to gassing the spent hens on site and then burying them in compost piles located next to the creek.  Some of the birds survive the gassing and nearly a hundred have crawled out of the compost piles and escaped to Paul and Polly’s property where they have clawed Polly’s garden to shreds looking for food.  

When Paul and Polly complained to MegaMax about the damage to their garden, MegaMax reviewed the property records and determined that the garden was actually on MegaMax property.  Paul and Polly thought the garden was on their property all these years.  
Besides the horrifying sight of chickens emerging from the compost piles like zombies, Paul and Polly have had to deal with those surviving birds later expiring on their property.   Among the survivors are a number of birds which are blinded or otherwise permanently crippled from the gassing process.  The birds fly into the windows at night, make a great deal of noise, and are easy prey to coyotes and raccoons which now threaten Paul and Polly’s pets.  The mental anguish suffered by Paul and Polly is compounded by their fear that having the decomposing chickens so close to the creek is contaminating the creek’s water which they use to water their vegetable garden.  
QUESTION ONE CONTINUED

MegaMax is washing down the hen houses and gassing areas and waste water is running into the creek, although Paul and Polly have not had the water tested.

As though that were not enough, the City of Petaluma decided to add a north – south runway to the airport.  Now, at least one week a month, airplanes fly less than 100’ over Paul and Polly’s house as they approach the airport to land.  The planes maintain the height required by the FAA, but the noise is nonetheless deafening and the chickens go into a frenzy with each passing plane.  
Paul and Polly have now consulted you to see if there is anything they can do about their diminishing quality of life.  They want to know if there is anything they can do to control MegaMax. As for the garden, they know that the period for adverse possession is 5 years but MegaMax is claiming that Paul and Polly’s use was of the garden was not adverse.  

What rights, if any, do Paul and Polly have against MegaMax or the City?  Paul has an idea that he might buy the MegaMax property and sell it to someone else.  But he wants to know if he does that, can he put a restriction in his deed to the new owner that provides that he and Polly will get the property back if it is ever used for raising chickens?    

What would you tell them?

Question Two
One Hour


After the collapse of their Hunky Dunky stores, Bill and Ted decided to embark on a new adventure.   They would obtain estates in land at a low price and dump them at a higher price. Your basic buy-low/sell-high scheme.   As fate would have it, it has not gone well for Bill and Ted and they need your help.   

Their first acquisition was the tenth floor in the prestigious Trump Towers.   The 10-year lease with two five year options provided that written consent of Donald Trump was required before Bill and Ted could assign their interest, and there is a re-entry clause.  The rent is $100 per sq. foot.  They have lined up a top 100 law firm to sublet or assign for $150 per sq. foot. To entice the firm Bill and Ted installed a one ton stone statue of Goddess Justitia.  It’s unclear which way the commercial market will go.  Should they sublease or assign?  And if Donald gets wind of the profit they will be making and refuses to consent to an assignment unless they share the wealth, does that mean they are stuck with subletting? 
Although the second acquisition was small, it has turned into a big problem.  Their main office is in an apartment building.  On the 15th of every month, they are supposed to pay $1,000 as rent, but immediately after they moved in they found the lights in the bathroom do not work and the toilet will only flush when they use a plunger.  Bill and Ted are losing business because the receptionist won't use the bathroom and goes down to the public lavatories in the lobby six times a day.  Clients have been seen walking out of the restroom shaking their heads, never to be heard from again.   The landlord doesn’t seem to care.   Ted and Bill have only paid $800 per month for the six months they have been there, thinking that might motivate the landlord to fix the problems.  It didn't. The landlord is now suing for breach of the lease, noting your clients could have replaced the burned out bulb and removed the dentures that were accidentally dropped into the toilet.  The day after the lawsuit was filed -May 15 - Bill and Ted gave their notice and moved out.  They needed to leave anyways based on a zoning problem.  What’s the likely verdict?  

The third acquisition was the worst of all. The day after Bill and Ted leased the penthouse of the Ritz Carlton they realized they were in over their heads.  The building was a climate-controlled architectural marvel.  Under the lease, the landlord paid for all utilities, maintained the luxurious common areas and provided a doorman and other security.  But it was pricey and Bill and Ted weren't going to be able to make the rent.  They immediately notified Mr. Carlton that they could not continue on and Ted returned his key cards. They knew their first, last and security deposit would probably be forfeited.  What they did not expect was that every month they would receive a late notice from Ritz Carlton. Evidently Mr. Carlton did not care about your clients' problem and continued to hold them responsible for the rent. Six months later, Bill and Ted decided if they were being billed for the penthouse, they may as well go and enjoy it. When they entered, they find that the air conditioning had been turned off and it stayed 84 degrees day and night in the space.  Moss was growing on the floor to ceiling windows.  More frustrating, the door to the walk-in closet had been dead-bolted shut.  
QUESTION TWO CONTINUED
When they tried to call the management, they discovered the phone was not working. 


When they attempted to go down to the front desk, they discovered that the elevator would not return to their floor.  Forced to use the 27 flights of stairs, Bill tripped and fell over the case of light bulbs that the janitor had left for replacement of the ones burned out in the stairwell.   

Who is liable to whom and for what?
