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QUESTION ONE

(45 minutes)

Nigel Tufnel, David St. Hubbins and Derek Smalls formed Spinal Tap, a band that performs rock concerts throughout the world.  The band has performed continuously since the early 1960s, and has had several rotating drummers and recently, keyboardists.

In 2005, David and Derek decided that the band’s manager, Ian Faith, had not properly publicized their new album, Smell the Glove.  They terminated Ian and hired David’s girlfriend Jeanine.  It soon became evident that Jeanine and Nigel did not get along.  She blamed Nigel for the destruction of band equipment, and indicated that his antics caused the entire band to cancel at least one performance.


A guitar malfunction caused Nigel to leave the band in the middle of one 2005 show.  Spinal Tap continued to tour, to mixed reviews.  At first, they had to cancel several concerts.  David and Derek eventually laid off their keyboardist Viv Savage, and in 2007 their drummer Mic Shrimpton exploded on stage.  Fortunately, David and Derek (credited as Spinal Tap) wrote a successful musical, Saucy Jack.


David and Derek have recently asked Nigel to perform with the band on a tour of Japan.  They told him that both Ian and Jeanine had sued the band in separate lawsuits over the nonpayment of fees, but they expected to make enough on the Japanese tour to pay everyone.


Nigel comes to you for advice.  He believes that he is entitled to the Saucy Jack royalties, and he would like to play on the Japan tour.  Advise him.

QUESTION TWO

(45 minutes)

Tommy McCarthy has just entered your office.  He tells you that he is a member of Deadball, which he believes is a Delaware limited liability company.  According to Tommy, he is being personally sued by Al Spalding, a baseball manufacturer who allegedly sold baseballs to Deadball for distribution and resale.  It seems that Deadball failed to pay Spalding for a $300,000 shipment of baseballs.

Tommy tells you that he had no idea that Deadball even had a contract with Spalding.  They previously bought all of their baseballs from another manufacturer, Rawlings.  Nevertheless, Tommy believes that Spalding is telling the truth.  Deadball has already notified its insurance carrier about the loss.


During the discussion, Tommy reveals that he does not get along with his fellow Deadball members Hugh Duffy, Billy Nash, and Kid Nichols.  He believes that one or more of them probably orally agreed to buy Spalding’s baseballs.  He thinks that Duffy may have a prior contact with Spalding, but he is not sure.  Pressed further, Tommy admits that Deadball has never held a meeting, and he is not really sure what a manager is.  He also cannot tell you what his percentage interest is, although he had been getting anywhere from 20-35% of Deadball receipts until three years ago.  Tommy knows that Deadball has a separate bank account, since he hasn’t gotten a dime from the company since 2005.

Deadball has no written operating agreement.  Tommy is concerned because he has been personally named in the lawsuit.  He would also like to obtain some money from this company.  Advise him.

QUESTION THREE

(45 minutes)

In 2000, Santa Claus and Mrs. Claus decided to incorporate a very profitable toy manufacturing operation.  Specifically he and his wife personally held a large stake in several toy manufacturers.  With the permission of each of the manufacturers, on January 1, 2000 he and his wife transferred their ownership of the toy manufacturing companies to one wholly-owned C corporation, Kris Kringle, Inc.

They appointed Mrs. Claus and Santa as Kris Kringle directors, as well as three other directors: Ebenezer Scrooge, The Grinch, and the Bumble Snow Monster.  Ebenezer, Grinch and Bumble immediately appointed themselves as President, Secretary, and Treasurer, respectively.  Stating that they wished to focus on Claus, Inc., their personal toy manufacturing company, by 2006 Santa and Mrs. Claus had sold 75% of Kris Kringle to various elves employed by the company.  All of the directors and officers of the company have been reappointed each year.

On December 25, 2006, while Mr. and Mrs. Claus were otherwise occupied and unavailable, Ebenezer, Grinch and Bumble held an “emergency” directors meeting.  At the meeting, they approved an across-the-board 100% raise for the officers of the company.  Santa loaned the company the money to pay the 2007 raise.

In the meantime, the stock price of Kris Kringle plummeted from $50 per share in early 2006 to $25 today.  

Buddy is an elf who owns 1% of the company, purchased in an early 2006 transaction with the Clauses.  Buddy is convinced that Kris Kringle failed to diversify its investments beyond the toy industry, and that the directors never even considered an alternate line of business.  In addition, Buddy believes that the directors have never hired a single expert to advise them on the multiple business issues relevant to the firm, instead relying on the acumen of the existing directors.


Buddy has hired your firm to represent him.  The senior partner at your firm gives you all of the above facts, and tells you that Buddy wishes to bring a lawsuit against all of the directors of Kris Kringle.  The senior partner wants to see a brief memorandum about Buddy’s chances.
QUESTION FOUR
(45 minutes)

Dmitri, Ivan, and Alyosha formed a California general partnership, Karamazov & Sons, in 2003, using their inheritance from their father Fyodor.  They have a one-page partnership agreement, which merely states that they are partners and that they will divide all partnership profits equally.


In 2005, the partnership lost $500,000.  Dmitri, who claimed that he was the “managing general partner” took all of the partnership losses on his tax return.


In 2006, Alyosha and Ivan decided to admit Smerdyakov to the partnership.  During the last two months of 2006, the partnership paid Smerdyakov ¼ of the partnership profits.  When Dmitri found out, he was livid, and said that he would never be partners with Smerdyakov.


Ivan and Smerdyakov decided to leave the partnership and form a competing business, Fyodorovitch LLC.  Prior to leaving, they enticed three of Karamazov’s largest clients to leave the firm.  In addition, they discussed their departure with a valuable Karamazov secretary, Gregory, who soon quit his job at Karamazov and went to work for Ivan and Smerdyakov.


Dmitri wishes to sue Alyosha, Ivan and Smerdyakov.  Advise him.

