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QUESTION ONE

Paula is a independent saleswoman for a number of pharmaceutical companies in the western United States.  She had a one year contract with (Don(t Forget to Take It( drug company that manufactured pills used by many athletes for performance enhancement.  Paula lived in Washington State, but traveled up and down the west coast on business.  Don(t Forget to Take It is a California Corporation with its sole large manufacturing plant and shipping facility in Los Angeles.  The corporate President Dan has houses  in Washington State, as well as in California and Hawaii. He does much of his work over the internet and phone.

Paula is fired by Dan and his corporation allegedly due to slow sales. Paula believes that she had a one year contract and Dan claims she is an (at will( employee and could be fired at any time.  Paula files suit in the United States District Court located in Seattle Washington seeking damages for breach of contract.  She includes in her complaint the claim that Dan had improperly withheld commissions from her and a third claim that he slandered her to another drug company about six months before she was fired.  The breach of contract claim was worth over $100,000.  The wrongful withholding of commissions claim was worth $25,000 and the slander claim had a very low value since she didn(t work for the other company.

After service of the Complaint, Dan and his company filed a Motion under Rule 12 claiming that the USDC did not have jurisdiction over the claims of Paula.  Dan and his company included in the Rule 12 motion a claim that the venue was wrong and, in the alternative, that all of the witnesses were in southern California and the matter should be moved there.  After these motions were denied, Dan and Don(t Forget to Take it filed an Answer to the Complaint and asserted as affirmative defenses a claim that the court lacked personal jurisdiction over them.  Paula challenged this affirmative defense by filing her own Rule 12 motion.

ANSWER FULLY THE QUESTIONS ON THE NEXT PAGE.
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ANSWER FULLY THE FOLLOWING QUESTIONS

I.  How should the United States District Court rule on the question of jurisdiction raised by Dan and Don(t Forget to Take It?  (50% of question)

2.  How should the Court rule on the venue issues raised by defendants? (25% of the question)

3.  How should the Court rule on the Rule 12 motion filed by Paula challenging the affirmative defense raised by Dan and Don(t Forget to Take It? (25% of the question)
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QUESTION TWO

Pam was visiting her mother in San Francisco when she was involved in a motor vehicle accident with a car driven by Dan Jr. The accident caused serious injuries and medical expenses of more than $100,000.  Pam lived in Portland Oregon and Dan Jr. lived in San Francisco.  Just days before the expiration of the statute of limitations expired, Pam filed a Complaint seeking damages for personal injuries in the San Francisco County Superior Court against Dan Jr. After being served with the Complaint and Summons, Dan Jr. immediately filed a Demurrer to the Complaint asserting that it did not contain sufficient facts to survive a demurrer.  

Shortly after that motion was filed, Dan realized that Pam didn(t live in California and filed a Notice of Removal to the United States District Court located in San Francisco and also asked the USDC to rule on the Demurrer he had earlier filed.  Two months thereafter, Pam files a Motion to Remand.  How should the Court rule on these motions?

During an initial conference with Pam that took place just days after the Complaint was served, Pam realized that she had named the wrong party and that Dan Sr. was the driver.  Dan Jr. lived with his father, although he was over 18.  Pam filed a motion to amend the Complaint, but both Dan Jr. and Sr. objected claiming that the Statute of Limitations had expired, which it had.  How should the Court rule on this motion?

Shortly before trial, the District Court ordered the case to proceed through a non-binding Arbitration proceeding under local rules which required the parties to attend a full day of arbitration and to bring their clients and all witnesses.  Pam objected to participating in this type of proceeding on the ground that there was a California State rule that exempted arbitration proceedings in cases that were worth more than $50,000. How should the Court rule on Pam(s objection?

ANSWER FULLY THE QUESTIONS SET FORTH ON THE NEXT PAGE
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ANSWER FULLY THE FOLLOWING QUESTIONS

1.  How should the USDC rule on the Motion to Remand and the request for a ruling on the Demurrer?  (25% of the question)

2.  How should the Court rule on the Motion to Amend the Complaint?  (25% of the question)

3.  How should the Court rule on the Objection to the assignment to Arbitration?  (50% of the question)
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QUESTION THREE

Nancy Drew is a freshman at University of Maui, a liberal arts college in Hana, Hawaii.   

It has a website on the internet which, in addition to providing a wide range of

information about the school, allows applicants to apply on-line and or download an application. Nancy downloaded her application and submitted it by mail. Nancy was one of 12 students from Nevada in her freshman class of 200. University of Maui has students from some 30 states and 22 foreign countries. Before actual enrollment, Nancy was required to sign a document entitled (Release and Agreement(, which provided, among other things, that any and all claims the student had against the University would be litigated in Hawaii.

Just before Christmas break, Nancy stopped by the dining hall and had a light breakfast before catching her flight home for the holidays. The flight was a non-stop from Maui to Sacramento where she was to be met by her parents. On the flight Nancy started to feel ill. A passenger seated close to her, a physician from South Lake Tahoe, California, named Dr. Phil who after talking with Nancy and conducting a very brief exam offered the opinion she had mild food poisoning.

Nancy felt worse on arrival and her parents drove her to a Reno hospital where she was

diagnosed with e-coli and had emergency surgery. She stayed in the hospital for one month and was advised not to take long trips for at least one year. Nancy(s parents were able to determine that the employee at University of Maui responsible for food service was David Robinson who was a resident of Hawaii and an owner of a condominium in Stateline Nevada. Nancy(s parents also discovered that the food consumed by Nancy at the University was provided by Wholesome Provisions, a subsidiary of Royal Hotels, Inc.  Royal Hotels, Inc. has hotels in 25 mainland states, including California and Nevada. Wholesome Provisions does business only in Hawaii.

Nancy files suit in Federal District Court for Northern Nevada in Reno against University of Maui, David Robinson, Wholesome Provisions, and Dr. Phil. Assume the Nevada long arm statute provides for service (on any basis not inconsistent with the U.S. Constitution. All defendants were served in Hawaii except Dr. Phil who was personally served in Reno where he was visiting a patient.
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ANSWER THE FOLLOWING QUESTIONS:

Can the Court hear the case against:
(1) The University of Maui? (30 points)

 
(2)  David Robinson ? (30 points)

(3)  Wholesome Provisions? (30 points)

(4)  Dr. Phil? (10 points)

