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QUESTION ONE

(One Hour)

Barbara owned a manufacturing business engaged in the production of specialized tools

for use in the aerospace industry. From time to time Barbara purchased plastic handles for the tools from a variety of suppliers. On the morning of September 15, 2007, Barbara called Sam(s Plastics, Inc. to ask its price for 1,000 plastic handles. The salesman she spoke to told her that Sam(s Plastics would send her a quote.

That afternoon, Barbara received a telephone facsimile transmission (fax) from Sam(s Plastics which is reproduced in full below:
ADVANCE \d4(In response to your telephone call we quote you a price of $5 each for 1,000 five inch standard plastic handles. We will ship within 10 days of your order. If this price is acceptable to you, please sign this quote where indicate and send it back to us via fax.
ADVANCE \d4Sam(s Plastics
ADVANCE \d4Accepted                              .

ADVANCE \d4Date                                       .(



Immediately after Barbara received the fax, she mailed a letter to Sam(s Plastics stating, "I have received your offer and your price is much to high." On September 16, 2007, Barbara reconsidered her actions of the day before and decided to accept the offer. She faxed a company purchase order, which she neglected to sign, to Sam(s Plastics which stated, in part:  (Regarding your offer of September 15, 2007:
ADVANCE \d4
Please ship 1500 plastic handles at $5 each by September 26, 2007. This offer is subject to all of the terms and conditions set out below and supersedes all prior oral and written agreements.(
ADVANCE \d4Among the terms and conditions of the purchase order was the following term:
ADVANCE \d4(All disputes between the parties hereto shall be determined through arbitration in accordance with the rules of the American Arbitration Association.(
The fax was received by Sam(s Plastics on the morning of September 16, 2007. The letter was not received until late that afternoon. Sam(s Plastics shipped 1500 handles on September 26, 2007 and Barbara accepted the handles on September 30, 2007. On October 15, 2007 Barbara informed Sam(s Plastics of her claim that the handles were defective and refused to pay the purchase price. On November 15, Sam(s Plastics sued Barbara for the purchase price of the handles.
ADVANCE \d4
Barbara has requested that the court enforce the arbitration term in the purchase order. Discuss.

Empire College School of Law

Contracts Mid-term

Prof. Aiona & Prof. Illsley

December 10, 2007

QUESTION TWO

(One Hour)

Ted plays lead guitar in a rock (n roll band.   On November 17, he receives the following email from Copia Concert Company:

(We would like to hire your band to play a concert on December 20 at 8pm at our new facility in Napa.  Price is your standard price.  Please let us know by November 20 if you are interested.(
On November 20, Ted sends the following email to Copia:

(We accept your gracious offer, however, if possible, we would like to start with an opening act at 8pm, and then we(ll play at 9:30pm.(
On the same day, Ted leaves the following voice mail message for his nephew, Noah.

(If you can act as (roadie( to help us move our gear at Copia in Napa on 12/20 at 8pm, I(ll pay you $25 per hour, which is twice your normal wage.  Consider this a Christmas gift.(  

Later than day, Noah faxes Ted a note saying (I accept( ( but Ted(s staff inadvertently discards the fax without giving it to Ted.

On November 21,  Copia emails telling Ted that there is not enough time for an opening act, and also asks for confirmation of what the band(s (standard price( is.  The next day, Ted calls Copia to say that an 8pm start is fine, and the standard price for the band is $600.

On December 10, Ted learns that Copia personnel will move the band(s gear and he doesn(t need a roadie.  Betty, Ted(s wife, calls Noah to tell him Copia is providing roadies, but not to worry, she(ll honor Ted(s commitment to pay him for the roadie work. Noah says he was counting on having that money to buy better Christmas gifts than normal, so he(ll work (extra hard( that night in exchange for Betty(s kindness.

On December 19, Copia calls Ted to tell him there is only $300 in the budget for the show the next night, and that they will have to call off the show if he doesn(t take this lower amount.  He has already told all friends about the show, so he reluctantly agrees.

Noah shows up at Copia the next night on time, but Ted denies they have a contract and Betty tells him that, because of the reduction in the pay from Copia, she doesn(t feel she can afford to pay him anything.

Please discuss the rights and remedies, if any, of the parties.

