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Evidence Q1

(One Hour)

Dalberta (D) and Victor(V) Trim had been married for three years and had a one year old son. Unfortunately, their relationship would occasionally turn violent. On Super Bowl Sunday, the following conversation took place between the 9-1-1 operator and Vic.

“9-1-1: Operator: Hello

Vic: Hello

Operator: What’s going on?

Vic: Dalberta is at it again. She is hitting, like pushing me hard. And she pushed me.

Operator: She is still there?

Vic: Yeah, I want her to leave and she won’t leave. She’s throwing all my clothes.

Operator: Take a breath. Are you hurt?

Vic: No, I just want her out of here.

Operator: Okay. What is your address?
Vic: 123 Beaten Pulp Lane. Hey, she is still here. She told me, “Go ahead and call the cops.” She didn’t think I would do it. I just want her to leave.

Operator: You had an argument and then she pushed you, was that it?

Vic: Yeah. She was taking clothes out of the closet, throwing them on the ground and I told her not to do it, and she pushed me.

Operator: Anybody else in the house?

Vic: My son. And she was cussing at me in front of my son. And she won’t listen to me. 

Operator: What is your name?

Vic: Vic Trim.

Operator: Are there weapons in the house?

Vic: I think she owns some throwing stars….

Operator: Are you afraid of her?

Vic: No, she’s hit me before and I, you know, I don’t like her to like do anything. She just walked out of the door.

Operator: Officers are on the way…….”

Dalberta is charged is charged with willfully using force and violence upon a person with whom she was cohabitating. The prosecutor moved, in limine, to introduce the 9-1-1 tape. Vic is not certain he will obey the subpoena that was served on him to appear and testify. 

Discuss the evidentiary issues that are presented.  You are the judge. Assume all proper objections are made. Rule on them and show your analysis. Answer according to general principles unless there is a difference between California and Federal law.
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Defendant has just purchased a new Toyota Prius and is driving home from the dealership.  He approaches a 4 way intersection controlled by a stop light, when the light turns yellow.  He steps on the gas but cannot get the car to go into passing gear.  The light turns red as he enters the intersection.  Plaintiff is approaching the intersection from Defendant’s right.  She sees the light turn green, speeds up and a collision occurs in the middle of the intersection.  Defendant comes up to plaintiff and says “Gee, I’m sorry that light turned yellow very quickly, but don’t worry I have insurance”. Witness Smith tells the police officer that she was behind the Defendant and saw Defendant run the red light.  Witness Jones, a convicted felon, was driving behind Plaintiff and tells the police officer that the Plaintiff had the green light, but later he tells an insurance investigator that the light for plaintiff was still red when she entered the intersection. Plaintiff sues defendant for negligence and Toyota for negligence and strict liability.  During discovery, Toyota’s engineer testifies at deposition that he has improved the passing gear on the Prius since the accident, and Plaintiff learns that the Defendant has 3 prior speeding tickets within a year of the accident.  The parties attend a mediation at which the Toyota Representative says he really wants to settle the case because Toyota has had a lot of complaints about the passing gear in the Prius. The case does not settle.

At trial, Plaintiff offers to call the engineer as a witness and offers to introduce the statement of the Toyota Rep at mediation.  Plaintiff offers the statement of Smith in the police report that she saw Defendant run the red light as a business record.  Plaintiff also call Jones who testifies that he can’t really remember but he thinks Plaintiff had the green light when she entered the intersection.  Defendant confronts Jones with his statement to the insurance investigator that the light was still red when plaintiff entered the intersection and asks Jones whether he is a convicted felon. Plaintiff offers the statement that Jones made to the police officer, the statement that Defendant made to her at the scene and the fact that the Defendant has 3 prior speeding tickets.  

Assuming that appropriate objections were made to all offers of evidence set forth above, discuss all evidentiary issues that are raised by the facts and discuss any significant differences under the Federal Rules.

