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1. 
ESSAY QUESTION ONE

In 1990, Jane inherited Blackacre, a 100 acre parcel of undeveloped meadows and forests from her Uncle Silas under his will.  The will devised Blackacre to Jane as follows:  “I grant Blackacre to Jane and her heirs provided my trophy trout pond is maintained as a healthy environment for my prize collection of trout species, but if the pond is not so maintained, then Blackacre shall go to my favority charity, Trout Unlimited.” 

Jane lives in New York and has no particular use for Blackacre, but it is increasing in value and she is seeing to it that the trout pond is maintained.  In 1995 she borrowed $100,000 from Bank for personal use.  The loan was to be repaid over 20 years and Jane gave Bank a deed of trust against Blackacre as security for the loan.  The deed of trust was recorded that same year.  

In 2000, Alex, an unsophisticated llama herder, paid Slimy $50,000 for Blackacre (not knowing that Slimy did not own it). In return for the cash, Slimy gave Alex a bogus deed to Blackacre.  Slimy then fled to Brazil.  

Also in 2000, Alex fenced off a piece of Blackacre consisting of 5 acres and began raising llamas there.  He is not using the rest of Blackacre.  The statute of limitations to recover possession of real property in this jurisdiction is five years.  Alex has never received a tax bill for Blackacre.

Jane has continued to make the payments to Bank on the loan and until last month she was entirely unaware of Alex or his llama operation.

She became aware of Alex and his llamas when her caretaker called her to say the trout pond was going dry and many of the fish had died.  The pond was fed by means of a pipeline that took water from a stream that ran through Blackacre.  The stream was practically dry.  Upon investigation, Jane found that her upstream neighbor, Carl, was selling water to the Ginsu Rice Company which was trucking the water to its rice fields in the next valley.  Alex, she found, was taking water upstream from the pond for his llama operation.

She also found that the trout pond was covered with a layer of scum which, it turned out, was rice hull dust.  Carl was allowing Ginsu Rice Company to dump waste rice hulls on his property and the dust from these mountains of rice hulls was drifting over Blackacre and coating the pond.  One consequence of the scum was that the trout could not get needed oxygen.

Jane is at wit’s end.  She has now received threatening letters from a lawyer representing Alex claiming that he has rights to Blackacre.  A lawyer representing Trout Unlimited has written asserting that she has already forfeited her rights to Blackacre to his client.  If she can find a way to hang onto it, she still needs to do something about the water drying up and the rice hull dust.  

What would you tell Jane?  What additional information would you need, if any, to fully advise her of her rights?


	ISSUES

1. Application of Rule Against Perpetuities to grant.  Void.

2. If RAP applies, Trout Unlimited out, grant a FSA to Jane.
3. What measuring life?

4. Deed of Trust as lien on B/A senior to any right of Alex.

5. Alex takes possession under color of title (bogus deed)

6. Tax payments not relevant where color of title in jurisdictions (like California) which otherwise require taxes to be paid by adverse possessor.

7. If Alex has rights as A/P, are they to entire 100 acres or only part used? Entire parcel.

8. Does the unforeseeable draining of the pond constitute a “failure to maintain”

9. Was use of pipeline for pond on same parcel consistent with rights of riparian user.

10. You would need to know if riparian rights were recognized in this jurisdiction.

11. Even if appropriative rights, pond seems to predate rice farm.

12. Is commercial rice farm a priority use (not domestic, but is agricultural)

13. Rice farm appears to be in different watershed, therefore not proper riparian use.

14. Need to know if Alex started farming llamas prior to Carl selling to rice business.

15. Nuisance issue re rice hulls.

16. Right to farm implications for rice operation (counter argument – not farming there, only dumping).

17. What damages for nuisance?

18. What happens to Alex if bank forecloses? (Terminates his interest in lien theory states.)

19. Is there a trespass via the rice hull dust?

20. Is this a lien theory state (in which case mortgagee has no right to possession, therefore no cause of action against Alex before default) or a title theory state? 

21. Was original grant, if valid, a fee subject to condition subsequent or a fee simple determinable?

22. If valid, what interest did TU have?


