Empire College School of Law

Business Organizations

Professor Wargo

Final – Spring 2005

April 11, 2005


QUESTION ONE

One Hour


Lisa Simpson, a 5% shareholder of McDonald’s, Inc., wants to include several proposals in the publicly traded Delaware corporation’s next proxy materials.

1. She wants McDonald’s to stop serving beef.

2. She wants to elect an entirely new slate of directors to the board of McDonald’s.

3. She wants McDonald’s to repay a $1,000,000 demand note issued to her in 2002.

4. She wants McDonald’s to stop serving their salads, which use meat byproducts.  Salads account for 1% of McDonald’s total sales.

5. She wants McDonald’s to conduct a study to determine whether restaurant employees exposed to meat products should receive greater health benefits.

6. She wants McDonald’s to admit that it puts okapi, an endangered species from central Africa, into its burgers.  She has no real proof that McDonald’s actually engages in this practice, other than what has been posted to the Drudge Report, a famous Internet blog.

Just last year, only 6% of all shareholders voted in favor of a proposal to fundamentally alter McDonald’s business by ceasing to sell food and to begin making sitars.  The Board typically elects its directors annually, and sends out proxies thirty days before the annual meeting of the shareholders each June 30.


In the alternative, Simpson wants to take over the McDonald’s Board of Directors.  She doesn’t have the money to buy additional shares, but wants to contact other shareholders to vote the existing directors out of office and elect new ones.  She has plans to convert McDonald’s into a vegan chain of restaurants, but she has also been approached by Burger King, which wants to purchase the “special sauce” McDonald’s has been touting for decades, as well as several other McDonald’s assets.


Discuss:

A. What arguments the company may raise against the inclusion of Simpson’s proposals, and how any potentially successful proposals should be worded.

B. The legal issues Simpson may face in connection with her proxy contest.

QUESTION TWO
One Hour

Ernie, a stockbroker, is an owner of 1000 shares of common stock of Sesame Street, Inc. (“SSI”), a publicly traded company.  There are 100,000 shares of common stock outstanding.

On January 1, 2005, Ernie buys 10,000 additional shares of SSI at $5 per share, after reading a public announcement that SSI was about to merge with Muppets, Inc., another publicly traded corporation.

At the local golf course in late February, Ernie overheard Grover, SSI’s CEO, telling an unknown individual that the merger was likely to fail because of a patent lawsuit between SSI and another corporation, Disney.  The next day, Ernie sold all of his 11,000 shares of SSI stock for $7 per share.  Ernie also told his buddy, Bert, to sell his 20,000 SSI shares, because the SSI-Muppets merger was not going to happen.  Bert had purchased his shares in March of 2004.

In early April, Bert’s friend Cookie Monster, an attorney for SSI, told Bert that he thought the SSI-Muppet merger was dead.  Cookie Monster purchased 10 shares of common stock in February of 2005 at $5 per share.

Grover received options to purchase shares of SSI each year during his tenure as CEO of SSI.  He last exercised his options and purchased shares on December 31, 2004, for $5 per share.

In April 2005, Bert, Cookie Monster, and Grover each sell all of their stock for $7 per share.  Just prior to selling his stock, Grover resigns as SSI’s CEO.

Discuss the potential liability under federal securities laws for each of the parties named above.

QUESTION THREE
One Hour


A reporter from the Wall Street Journal has come to you for a quote about “poison pills.”  She had heard that companies often adopt poison pills and other defensive measures in response to a takeover threat.  Please explain to her what a poison pill is, why it is used, and provide a few specific examples of poison pills and other defensive measures to takeovers.  In addition, please provide her with a policy justification for and against poison pills and other defensive measures adopted in response to a takeover threat.

