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FINAL EXAMINATION


Except where indicated otherwise, assume all events and transactions described in this examination occurred in California.

           PART I (50 POINTS)


Hector and Wanda were married in 1994.  Shortly after they were married, Hector opened a shoe repair shop.  He was a sole proprietor and had no employees.  Wanda was a pediatric nurse employed by Kaiser.


In November 1996, Hector’s father died and Hector inherited a house worth $400,000.  There was a mortgage owing on the house in the amount of $100,000.  Hector and Wanda moved into it as soon as the probate of Hector’s father’s estate was completed in June of 1997.  They immediately proceeded to remodel it, using $50,000 that Wanda had inherited the previous year.  The remodel was completed by November 1997.  From the time Hector acquired title to the house until they separated, Hector and Wanda made all of the monthly mortgage payments on the house from their earnings.   


Wanda had worked for Kaiser for two years prior to the marriage.  During that time, she had contributed $10,000 to her 401(k) plan.  She continued to make regular contributions to the plan during the marriage. 


In February of 2004, Hector replaced all of the equipment and furniture in his shop, at a cost of $100,000.  He financed the entire amount with a promissory note in favor of the lender, secured by the equipment.  Wanda was opposed to this purchase, because the shop had never made much money and she thought it was risky for Hector to take on a large new debt.


Hector and Wanda separated in November 2004.  Wanda is in your office seeking advice.  She has told you all of the above facts, as well as the following additional facts:

· The house was recently appraised for $700,000.

· The current mortgage balance on the house is $80,000.

· Between the date of marriage and the date of separation, she had contributed $120,000 to her 401(k) plan.  The Human Resources department at Kaiser just told her that this $120,000 (not counting contributions she made prior to marriage or after separation) is now worth $190,000.   She has contributed $4,000 to the plan since separation.  Human Resources has told her that these contributions, plus the $10,000 she had contributed prior to marriage, are now worth $20,000.

· She and Hector agree that Hector’s business is worth zero.  He has never made much of a living at it, and she is very concerned about the new business debt that Hector has just taken on.  Hector has fallen behind in the payments on the equipment loan, and she is afraid that the amount owed, with interest and penalties, is significantly greater than the value of the equipment.  Equipment of this type tends to depreciate rapidly.

Wanda seeks your advice and counsel about the following issues:

1. Can she get back the $50,000 she paid for the improvement of the house?  If so, does Hector owe this sum to her or does the community owe it to her?  (10 points.)

2. Has she acquired any rights in the house based on the mortgage payments made during the marriage?  If so, what is the value of the community interest in the house, and what is the value of Hector’s separate property based on the mortgage payments?   (15 points.)

       3.   Using the figures supplied by Kaiser, how much of Wanda’s 401(k) plan is 

       community property, and how much is separate property?   (5 points.)

 4.   If Hector defaults on the loan payments and the lender gets a money  

       judgment against him for the amount in excess of what the lender can sell the   

       repossessed equipment for, can the lender enforce the judgment by obtaining 

       a judgment lien against the community interest in the house?   (10 points.)

5. If Wanda and Hector reach a settlement before the lender gets a judgment 

       against him, will the lender still be able to satisfy a judgment against Hector 

        out of community assets (furniture, vehicles, bank accounts, etc.) awarded to      

        her?  What would the lender have to prove in order to do that?  (10 points.)

            PART II  (20 POINTS)
Howard and Wendy were married in 1987.  At the time, he was 25 and she was 23.   He was a Lieutenant in the United States Army, and she was a homemaker.  He had joined the Army two years earlier after graduating from West Point.  He began accumulating U.S. military retirement benefits as of July 1, 1985.  

By 2003, Howard had risen to the rank of Major.  By that time, he had been posted at 12 different bases during the marriage, and Wendy was getting tired of moving.  Although the parties had no children, the older she became the more she disliked the “unstable” lifestyle that Howard’s career had created for her.  

Howard was sent to Iraq in March of 2003.  Wendy remained in the family residence at Camp Pendleton, California, where she and Howard had been living since the fall of 2000.

While Howard was serving in Iraq, Wendy met Sam, an art dealer from Laguna Beach.  On April 30, 2004, she wrote him to say that she had fallen in love with Sam and that she wanted to divorce Howard.  Naturally, Howard was unhappy to receive this news, but he bore it gracefully.  He continued to send her his military pay until he came home in March of 2005, following a bombing incident in which he received a minor injury.  When he returned to California, he accepted service of Wendy’s Petition for Dissolution of  Marriage and continued to pay her voluntary spousal support.  

Wendy and Howard are resolving their case through mediation.  Their mediator is not an attorney.  They have worked out all issues except the division of Howard’s U.S. Army retirement.  The non-lawyer mediator has hired you to provide a legal opinion as to how the retirement benefits can be divided.  

Howard plans to retire from the Army on June 30, 2005, after exactly 20 years of service.  He can choose between accepting the usual retirement benefits based on years of service (“retired pay” based on longevity), or accepting disability retired pay as a result of the injury.  

The U.S. military retirement plan is a “defined benefit” plan.  The amount paid to the service member is based on a statutory formula rather than on contributions made by the service member from his/her military pay.  (It is not necessary to know the actual formula used by the plan in order to answer this question.)

Federal law provides that disability retired pay is personal to the service member and cannot be divided by state courts.  Normal (longevity-based) retired pay is divisible by state courts pursuant to the Federal Uniformed Services Former Spouses’ Protection Act (FUSFSPA).

Write the legal opinion the mediator requested, citing appropriate authority. The mediator has asked you to tell the parties:

a. What their respective rights are in Howard’s retirement benefits if he chooses the retired pay option (10 points); 

b. The parties’ respective rights in Howard’s retirement benefits if he chooses the disability retired pay option (5 points); and 

c. The different ways in which the benefits, if divisible, might be distributed between Howard and Wendy; that is, how each of them might receive the monthly payments to which he or she is entitled (5 points).

PART III  (30 POINTS)

In answering the questions in this Part, you may recite or apply formulas if you wish.  However, it is not necessary to do so in order to receive full credit.

A.
H and W married in 1995.  Prior to marriage, W owned a residential rental apartment building, which was worth $500,000 on the date of marriage.  Throughout the marriage, title remained in her name and she used rental income to pay the mortgage, property tax, insurance, and the cost of all repairs.  In 2002, when the property was worth $650,000, she used $100,000 of community funds to pay for improvements to the building.

The mortgage was paid down from $200,000 to $150,000 between the date of marriage and the date of separation.

The parties separated in September 2004, and their case is coming to trial next week.  They agree that the apartment building is now worth $1,000,000, but they disagree on the extent of the community’s interest in the apartment building.

H claims that the community is entitled to a pro tanto interest in the building for mortgage payments made on the building during marriage.  In addition, he has an expert witness who will testify that, had the improvements not been made, the building would be worth only $750,000 today.

W claims that the community has no rights in the building based on the mortgage payments because they were not made with community funds.  She further argues that the maximum reimbursement the community can get for the improvements is the amount actually expended, in this case $100,000.

1. Which party is correct concerning the community’s right to reimbursement, if any, as a result of the mortgage payments?  Explain your answer.  (10 points)

2. Assuming H’s expert is believable, which party is correct concerning the measure of reimbursement owed to the community for the improvements to the property?  Explain your answer.  (5 points.)

3. Assuming H’s expert is not believable, which party is correct concerning the measure of reimbursement owed to the community for improvements to the property?  Explain your answer.  (5 points.)

           B.
Assume the same facts as in Subpart A above, except that, at trial, the apartment building is worth $700,000 instead of $1,000,000.  What is the amount of reimbursement owed the community for the improvements to the building on these facts?   Explain your answer.  Do not discuss the effect of the mortgage payments in your answer to Subpart B.  (10 points.)
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