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Question Two

One Hour

Roger and Mark operated a motorcycle dealership under the name R & M.  In May 2003, Motorbikes orally agreed to supply Motorcycles to R&M for resale at a price 5% less than Motorbikes( factory list prices.  The term of the agreement was for the succeeding five year period but could be terminated in the event of any breach by either party.  Motorbikes immediately sent a written signed confirmation of the agreement which, however, omitted the 5% discount provision.  The written confirmation also included a term requiring arbitration in New Mexico, the principal location of Motorbikes.  R&M never received the written confirmation.

For months R&M received and paid for shipments from Motorbikes.  In November 2003, Roger and Mark terminated their business relationship.  They executed a document by which Mark assigned all his rights in R&M to Roger, and by which Roger agreed to be solely liable for all of R&M(s business obligations.  A copy of the signed document was delivered to Motorbikes.  Motorbikes continued to ship motorcycles to R&M.

A year after receiving the copy of the document, Motorbikes sent Roger a statement for $40,000, the factory list price for the latest shipment of motorcycles accepted by Roger.  Roger sent Motorbikes a check for $30,000 with a letter stating that the check was sent in full payment of the statement because Motorbikes had billed him at prices which were too high.  Motorbikes sent Roger a copy of the written confirmation along with a note stating that any (discount( was not in writing and was a discount to the company only while Mark was involved.   Motorbikes deposited the check and immediately sent letters to Roger and Mark, demanding payment of $10,000 and cancelling the agreement to supply motorcycles on the ground that the agreement was breached and, alternatively, that it was invalidated because Mark had left the dealership.  Thereafter, Motorbikes filed suit against R&M, Roger and Mark.  

Discuss.

