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Sam had inherited his home from his grandmother.  The house had been in the family for many years.  It used to be the farm house for a large ranch, but now all that land was sold off and all that was left was the house on a 1 acre parcel.

The house wasn’t in the best of shape and had been repaired and remodeled at various times by various family members over the years.

Sam decided to sell the house.  He called a friend Rob, who was a real estate agent with a local office.  Rob  told him the best way to sell fast and get a good price was to have the place clean and ready to move in.

Sam painted inside and out on his spare time from his job as a pizza delivery driver.  There were stains inside from roof leaks. Some windows hadn’t been opened for years.  The floor was a little up and down here and there.  Sometimes the well pumped rusty looking water. He bought a faucet filter from Costco and installed it on the kitchen sink and that worked pretty good.

He hadn’t used the furnace in years because it squeaked and smelled funny.  He oiled it up and attached the wire to a new thermostat and it ran pretty good.  He got a kitchen stove from good will that looked good.  

By May 1st he was ready to go.  The ground was dry, the grass was green and the neighbor’s cows were up in the high pasture away from Sam’s house.

Sam called Rob and said he wanted him to sell the place.  Rob prepared a written listing authorizing him to act as agent and to get a 6% commission if he sold the house.  

Sam said ok but didn’t sign anything right away. Rob put his sign on the front gate when he left.  The next day Rob brought a couple by to look at the house.  Within 2 hours Rob was back with a written contract.  The price was right and Sam signed the contract.  The sales contract included an agreement to pay a 6% commission to Rob.  The Buyers notified Sam in a few days that they had been turned down for a loan and were canceling the contract.  Rob said he’d find a better buyer.  He also advised Rob part of the reason the buyers couldn’t get a loan was because it was an old house and probably a termite report or other inspection would find lots of things wrong.  He suggested a lower price and an as-is sale to an investor would be the best way to go.

That afternoon his neighbor Paul came by and said he was interested.  Sam quoted his price and Paul said I’ll take it.  Paul said he wanted to see Sam’s deed.  All Sam had was his grandmother’s deed and the original will saying the property went to Sam.  He also had the tax bill which was in his name.

Sam and Paul agreed there would be no real estate agent or escrow or title insurance since Paul had known the family for years. Paul had a friend that was a notary who could prepare a deed. 

Rob called the next day and said he wanted to show the house.  Rob was very angry when Sam told him he had sold it to his neighbor Paul.

15 days later Paul came up with the money.  The notary prepared a form  deed from Grandma’s deed.  Sam signed and moved out the next day a rich man.

Rob has decided to sue Sam for a commission because Sam didn’t live up to his word, and sue Paul too, for he interfering with his business opportunity.

Paul is going to see a lawyer because he has discovered that all kinds of problems in the house were covered up and is in bad shape. The house is close to the main road and very noisy, it has drainage problems and it can’t be divided into 3 lots like he thought.  He has also gotten a letter from a lawyer threatening a lawsuit for he interfering with Rob’s commission.  He tried to get a title company to record the deed a few days ago and they said they wouldn’t touch it   because the property was still in Grandma’s name.  Paul called Sam and Sam says he found a document that looks like a deed, that has both his name and his grandmother’s name on it, but it is not notarized.

Paul wants to keep the property because it is next to his, but he wants some money paid to him from Sam because of all the undisclosed problems.  He thinks the property is probably worth half what he paid and now he knows why Sam was so quick to agree to sell. Sam didn’t tell him a lot of stuff Paul would like to have known about the property.

This transaction may have occurred in California or Nebraska.  If that makes any difference point that out.  Rob’s rights?  Sam’s obligations? Paul’s rights?
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The house was obviously a “fixer upper”

The list of items a buyer would be interested to learn, is long.

How much of the list are items a Buyer would be expected to learn in the course of Buyer’s investigation, termite report, house inspection, etc., and how much of the list could be expected to be missed by a buyer, if not affirmatively disclosed by Seller.

The rusty well water, The nuisance from nearby cows and farming? Etc etc.

Factors to consider: what would due diligence by a buyer possibly miss?  Was the Buyer on notice of some problems?  This is after all, an old house, there are up and down floors, there are apparent adjacent agricultural operations, other facts = notice to Buyer??  With additions, were there building permits, etc

The Buyer would probably not be on notice regarding items covered up, such as stains from leaks painted over, yet the roof itself may look bad and give notice of possible problems.

The commission issue in California is clear: without a written agreement the agent has no legal right to  collect.  The commission agreement in a particular purchase agreement only applies the that transaction.  When that transaction collapsed, so did the agreement to pay a commission.

In other states (perhaps Nebraska) where the statute of frauds is not applicable, or as strictly applied in California, the result of the oral agreement and reliance on same,  may result in a commission being collectible by the agent.

The claim by the agent against the Paul the purchaser does not appear to have any merit.  This is not a competitor interfering with contract.  Paul had no legal or moral obligation to Rob the real estate agent, notwithstanding the sign on the gate.

Paul’s claim for damages regarding the condition of the house and the property has problems.  He lived next door and knew the house was old, and knew about the agricultural uses, etc.  Nobody (at least not the Seller)told him he could divide the property into three lots.  He should have been aware of the road noise and the drainage issues.   The covering up of the water, roof and stain problems are issues that could be ones that a Seller could expect that the Buyer in the exercise of ordinary diligence would not be likely to discover and as such there would be a duty by seller to disclose.  A fraud claim on these issues may be valid.  Question: how much is it the claim worth?  We know from Rob that the house was obviously an old house with possible problems.  These facts include plaintiff and defense points to consider and discuss.

A judge or jury could find that Buyer should have been on notice and didn’t care about the condition of the house, particularly as a next door neighbor who bought, not for the house, but for the 3 parcel lot split.

The Deed.

If it was a warranty deed, the seller would be responsible for delivering marketable title to Buyer and Buyer could bring a legal action to enforce the applicable covenant.

If it was a Grant Deed in California, there would be no remedy under the statutory covenants.  Seller has not encumbered the property.  It appears he has no deed of record to the property, but that he is lawfully entitled to the property.  Buyer might have to complete Grandma’s probate to get title transferred to Seller.  If it were an issue, equity by the “relation back” doctrine would treat the transfer of title to have occurred when the sale took place. 

If Sam has a non notarized deed from Grandma, it could not be recorded in most states without legal action determining the deed was valid, or a court order quieting title in Sam, based on said deed.  

If the deed were recorded after Paul’s Deed it would be a wild deed as a deed not in the chain of title.  Paul would need to re-record his deed after Sam’s deed to get it in the chain of title.

