Memorandum

To:

Business Organizations

From:

Professor Wargo

Date:

April 10, 2006

Re:

Final Examination

This is a closed book exam.  Please abide by all that this implies.  For this exam, you are permitted to use basic calculators, without substantial text storage functions.

Your exam consists of three essay questions.  The total test time is three hours.  It is recommended that you allocate one hour to each question.

Your answer should demonstrate your ability to analyze the facts presented by the problem, to select the material from the immaterial facts, and to discern the points upon which the problem turns.  It should show your knowledge and understanding of the pertinent principles of the law, their relationship to each other and their qualifications and limitations.  It should evidence your ability to apply the law to the facts given and to reason logically in a lawyer-like manner to a sound conclusion from the premises adopted.  Try to demonstrate your proficiency in using and applying legal principles rather than a mere recitation of your memory of them.

An answer containing only a statement of your conclusions will receive very little credit.  State fully the reasons that support your conclusion.  All issues within the call of the question should be fully and thoroughly discussed.  You should not discuss legal doctrines that are not relevant to any issues in the problem or not responsive to the call of the question.

Good luck!
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QUESTION ONE

One Hour


Your privately-held client, Daily Show, Inc. (“DS”), has offered and sold a total of $1,000,000 in convertible debentures to different individuals and businesses.  They failed to consult with you prior to selling the debentures.  In addition, DS did not prepare any disclosure documents or distribute anything to the offerees.  DS failed to obtain any information from their investors, but did accept and use the funds DS received from the investors.  DS sold the debentures in at least 3 different states.  Investors were obtained through word-of-mouth, “angel” group meetings, and through publication of the offering on the company’s web site.


Discuss the securities law problems the company and its officers and directors will face, and suggest possible solutions to your client.
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QUESTION TWO

One Hour

You are a clerk in the Ninth Circuit Court of Appeals.  The following facts are before the court in Loris, Inc. v. Pangolin Corp.


While all 1,000,000 issued and outstanding shares of Pangolin Corp. stock was trading on the New York Stock exchange at $10 per share, Loris, Inc. decided to launch a front-loaded two-tier tender offer for the Pangolin stock.  In full compliance with all federal laws, including the Williams Act, Loris offered to purchase the first 85% of outstanding Pangolin shares for $70 per share in cash.  Loris properly disclosed that after the 85% acquisition, it planned to merge Pangolin with a newly-created wholly-owned Loris subsidiary.  In the mop up merger, all existing Pangolin shareholders other than Loris would be cashed out with $70 in less than investment grade, high-yield, high-risk bonds.


At the time of the tender offer, Pangolin already had some defensive measures in place.  First, Pangolin included porcupine provisions in its articles of incorporation: (1) limiting removal of the Pangolin directors for cause; (2) staggering the Pangolin directors’ terms of office; and (3) requiring a supermajority 70% shareholder vote to amend the bylaws.  Further, once an individual company or affiliated group acquired the right to purchase 20% of Pangolin’s outstanding stock (the “ Target Date”), a poison pill with both flip in and flip over provisions took effect. 


Pangolin also instituted some defensive measures after Loris announced the tender offer.  The Pangolin directors immediately created an employee stock ownership plan and issued an additional 500,000 authorized but unissued shares of Pangolin stock to the trustee of the ESOP.  Also after the Loris tender offer, the Pangolin directors contacted Tamandua, LP.   Tamandua and Pangolin entered into an agreement by which a Tamandua subsidiary received the option to purchase an additional 500,000 shares of Pangolin stock at its current market price.  If Tamandua exercised its option, the Pangolin directors agreed to redeem the existing poison pill.  If Tamandua did not exercise its option for any reason, it would receive a $10 million termination fee and it would have the option to acquire all of Pangolin’s real property (its primary asset) for $10,000,000.


As a matter of law, the court below agreed that Pangolin’s measures were reasonable under the circumstances, and granted summary judgment in Pangolin’s favor.


It is clear that the case on appeal applies Delaware law, since both Pangolin and Loris are Delaware corporations.  Since the Ninth Circuit judges are not familiar with Delaware corporate law, they are looking to you for guidance.

Please discuss the corporate law issues and provide a decision in this case. 
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QUESTION THREE

One Hour

On July 1, 2005, Black Sox Corp. directors receive stock options to purchase 1000 shares of Black Sox stock for $5 per share, the current fair market value of Black Sox stock.  On July 4, 2005, Kenesaw Mountain Landis, president of Cooperstown, Inc. contacts Black Sox Corp. CEO Joe Jackson regarding a possible merger with Black Sox by which each Black Sox share of stock would be exchanged for one share of Cooperstown stock (currently trading on NASDAQ at $10 per share).

The next day, Jackson has a meeting with the other two Black Sox directors to discuss the fate of the company.  All of the directors (Jackson, Eddie Cicotte and Buck Weaver) vote to send the matter to the shareholders for approval.  Immediately after the directors’ meeting, Cicotte contacts Chick Gandil, who purchased 20% of Black Sox at $5 per share on the New York Stock Exchange on June 1, 2005, and talks to Gandil about the upcoming vote.  Cicotte tells Weaver that he has done so merely to gauge the shareholder interest in the takeover.

Gandil tells his stockbroker Fred McMullin to buy more Black Sox stock as soon as possible.  McMullin buys 100,000 shares for Gandil and 50,000 shares for himself for $7 per share on July 24, 2005.  McMullin calls his college buddy Swede Risberg and tells Risberg that this would be a great time to buy Black Sox.  Risberg subsequently buys 50,000 shares for $7 per share on July 24, 2005.

The required majority of the Black Sox shareholders approve the transaction on August 1, 2005.  All of the directors exercise their stock options the same day.  However, on October 1, just before the merger is to take place, Landis learns that Black Sox CFO  Lefty Williams (who personally has owned 10,000 Black Sox shares for several years) has seriously overstated the value of the Black Sox.  Landis exercises an option in the merger agreement and validly cancels the merger during a telephone call with Jackson, Cicotte, Weaver and Black Sox attorney Happy Felsch (who  personally has owned 20,000 Black Sox shares for several years).

Immediately after the telephone conference, Jackson, Cicotte, Williams and Felsch each immediately call their brokers and sell all of their Black Sox stock for $9 per share.  McMullin happens to be Cicotte’s broker, and calls Gandil and Risberg the same day, telling them to dump all of their stock.  Gandil and Risberg do just that for $9 per share.  Not one to be left stranded, McMullin also sells all of his stock on the same day for the same price. 

News of the failed merger hits the papers the next day.  The Black Sox officers and directors are immediately vilified in the press.  In disgust, Weaver resigns and sells all of his stock on January 15, 2006.

Discuss any federal securities law violations and their consequences .

