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Except where indicated otherwise, you may assume all events and transactions described in this examination occurred in California.

PART I (60 POINTS)
Howard and Winnie were married on May 1, 1991.  At the time of the marriage, Howard had been a solo law practitioner for 10 years.

During the marriage, Howard’s practice grew.  He went into partnership with Paul on May 1, 1997; they hired two associates by August 1, 1997 and the firm grew from there.  Additional partners were added in 1999, 2002, and 2004.  The firm also had 15 associates and seven paralegals, all of whom billed for their time.

When the last partner was added, the six partners signed a partnership agreement stating that each partner had a one-sixth interest in the partnership, and all partnership profits would be divided in six equal shares regardless of the income attributable to any one partner. 

Howard and Winnie purchased a residence in September of 1993.  They took title as “Husband and Wife.”  The down payment of $50,000 came from a savings account in Winnie’s name which had contained $30,000 at date of marriage, but into which $20,000 of Howard’s earnings had been deposited between the date of marriage and the date the house was purchased.  The account paid 6% simple interest per annum, and no funds were withdrawn from the account between the date of marriage and the date of the purchase.  

Howard and Winnie financed the balance of the $300,000 purchase price ($250,000) with a promissory note, secured by a first deed of trust in favor of the lender bank.

Howard and Winnie separated on September 1, 2005.  Before trial, they agreed to jointly hire experts to value Howard’s law practice and the family residence.  

The forensic accountant who valued the law practice submitted her report on March 1, 2006, two months before the trial date.  She reviewed the appropriate business records and determined that the value of Howard’s law practice at the date of marriage was $50,000.  She reviewed the records from 1996 and 1997 and determined that the value of Howard’s law practice at the time he went into partnership with Paul was $125,000.  She concluded that 5% was a reasonable rate of return to impute to Howard’s separate property interest in the business.

Finally, this same expert determined that the value of Howard’s one-sixth interest in the partnership was $500,000 as of the date of her report.  She further concluded that the primary reason for the increase in the value of Howard’s practice between the date of marriage and June 1, 1997 was Howard’s efforts, but that the primary reason for the growth of the partnership after June 1, 1997 was the effort of all of the billing attorneys and paralegals.  She also concluded that reasonable compensation for Howard from 1997 through the date of separation would have been $1,350,000, or $150,000 per year for 9 years.  Howard’s actual income from the partnership was as follows:

June 1, 1997-December 31, 1997:

$60,000

January 1, 1998-December 31, 1998:

130,000

January 1, 1999-December 31, 1999:

145,000

January 1, 2000-December 31, 2000:

160,000

January 1, 2001-December 31, 2001:

125,000

January 1, 2002-December 31, 2002:

160,000

January 1, 2003-December 31, 2003:

175,000

January 1, 2004-Decemeber 31, 2004:
180,000

January 1, 2005-August 1, 2005:

115,000
Total




       $1,250,000

Based on her examination of the records of the partnership between the date of separation and the date of the valuation, the expert determined that the law practice had not changed in value between September 1, 2005 and March 1, 2006.

The real estate appraiser who valued the family residence determined that its value as of the date of his report, also March 1, 2006, was $900,000.  Howard and Winnie had never refinanced the original loan, and its balance as of the date of the appraisal was $129,200, leaving equity of $770,800.

Answer the following questions:  Be sure to state all applicable rules and formulas and explain why they apply before doing any calculations.  Correct calculations alone will not receive full credit.
1.
What were the values of the community and separate property interests in Howard’s law practice as of May 1, 1997? (20 points.)

2.
What were the values of the community and separate property interests in Howard’s law practice as of March 1, 2006?  (25 points.)
3.
What were the values of the community and separate property interests in the family residence as of March 1, 2006?  (15 points.)
PART II  (40 POINTS)

1.
Name four exceptions to the general rule that the community estate must be divided equally. (10 points.)
2.
What is the effect of the donor spouse’s death on the rights of a non-donor spouse who is suing to set aside a gift of community property made without the non-donor spouse’s consent?  (5 points.)

3.
What fact triggers the presumption of undue influence in connection with interspousal transactions, and what is the showing required to rebut that presumption?  (5 points.)

4.
What is the significance of the following dates:

a.
January 1, 1985?  (5 points.)


b.
January 1, 1984?  (5 points.)

5.
Define “quasi-marital” property.  (5 points.) 

6.
Name two ways in which a non-donor spouse can ratify a donor spouse’s gift of community property.  (5 points.)

END OF EXAMINATION
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