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One Hour

Dick owned a company known as ABC Paving.  ABC had a contract with the Town of Larkspur to perform certain work within the town limits.  ABC had performed many projects for the Town in the past and had just signed a large contract to repair the main street in the Town, a project that would take 6 months to complete.  However, Dick was getting tired of paving and decided to sell the business.


On February 1, Dick sold ABC to Woolson, an experienced paver who had recently moved to the area, for $25,000.  The written contract provided for a payment, upon signing, of $5,000, an additional $5,000 within 90 days, and the remaining $15,000 in equal monthly installments of $1,000 beginning in June.  Woolson agreed to form a corporation, which would give a note to Dick for the balance due on the contract and would be jointly liable with Woolson on the contract.  The contract assigned "all contracts of ABC" to Woolson.  The parties also executed a separate "contract of assignment" purporting to assign to Woolson ABC’s contract with the Town of Larkspur.  At the request of the Town, the contract of assignment included a specific provision that provided that if the Town of Larkspur was "not satisfied with the assignee’s work, the assignee’s interest in the contract ceased and assignor would be entitled to complete the work."


Upon signing of the contracts, Woolson paid Dick $5,000.  On February 10, Woolson assigned the contracts to Paveco, a corporation formed by him, which assumed all the liabilities and obligations under the contracts.  Paveco immediately commenced work on Main Street and on other paving projects.  On April 15, Paveco paid Dick an additional $5,000.  


However, by May, Woolson and Paveco were extremely busy.  As such, they sold/assigned the Town of Larkspur paving contract to Fedco, a nationwide paving company, which assumed all the liablities and obligations of the contract of assignment.   As part of the consideration, Fedco signed a promissory note payable to Dick for $15,000.  Woolson sent a registered letter to Dick, along with Fedco’s promissory note, notifying him of the sale and advising him that Fedco would now be solely responsible. 


Due to the press of business, however, Fedco worked only intermittently on the Larkspur job and, on June 22, the Town council passed a resolution terminating the contract due to unjustified delays and defective workmanship.  The Town advised Dick that they still held him responsible and stated, for the first time, that public projects were non‑assignable.  After inspecting the project, Dick determined that, due to faulty workmanship, it would cost him an extra $20,000 to complete the project.  To make matters worse, he received a letter from Fedco, which stated they would cease making any additional payments other than the $1,000 they had paid Dick in June due to the termination of the contract by the Town of Larkspur.


Dick needs your advice.  Discuss the liabilities of the parties.
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On March 1, Adam sent the following email to Bob the Builder:  “I offer to hire you to renovate my vacation home at 10 Luxury Lane, Malibu. Architect plans attached.  Note that one of the conditions of the contract is that you use tiki wood from the north shore of Fiji for the wood trim. This offer will lapse if not accepted by the end of the day.”  

Later that day, Bob emailed Adam a note indicating that he was happy to accept Adam’s offer. He included an attachment with a detailed, multiple page contract form.  The form listed the price at $300,000, payable in 3 equal monthly payments of $100,000 each.  It also specified a completion date of June 1.  On page 4 of the form was a provision calling for a 5% per day charge for any overdue payment.

Still later that day, Bob called Adams to follow up and they briefly discussed the scheduling of the work. Adams told Bob he thought the price was very very fair.  He then followed up with an email that simply said “you may proceed with the work as soon as possible.”

On April 10, midway through the project, Bob realized that his bid had not factored in that tiki wood from the north shore of Fiji cost twice as much as from the south shore. Within a few days later, he also learned that due to a terrorist threat to a cruise ship in Fiji, all export of tiki wood from the north shore would be substantially delayed.  He informed Adam of these facts, and Adam claimed that, during their phone conversation on March 1, Bob had agreed to have the work completed by May 1.  Adam indicated that he would withhold the next $100,000 payment until he was assured that Bob had a commitment for delivery of the tiki wood within 7 days.

After a little further investigation,  Bob discovered that there is an area on the north side of the island that is still delivering tiki wood. This area is about 5 miles inland, but the locals still call that area the “north shore” of Fiji.

Bob then sent an email advising Adam that he had no right to withhold payment for the portion of the job already performed.  Bob knew that Adam was planning a huge party for the ambassador of Fiji, so he also threatened to pull off the entire job unless Adam immediately agreed to an increase of the contract price by 20% and to allow Bob to use this new source of tiki wood.  Adam is afraid that, if he doesn’t go along, he might be liable for the delay damages in the contract.


Please discuss the rights and remedies, if any, of the parties.
