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Exam Question No. 1

One Hour

A customer came into Paul's Porsche Service, located in Santa Rosa, California, and stated that his car needed a new transmission.  Paul agreed to install a new transmission for $6,000 to which the client agreed.  Paul looked through various catalogs he had and found that Tom's Transmissions located in Omaha, Nebraska sold rebuilt Porsche transmissions for $4,000.  He then sent a form purchase order to Tom's including the following terms: 

Please send me one 2004 Porsche transmission at your

advertised price of $4,000.   Payment in 60 days. 

Tom's, never having sold products to Paul, ran a quick credit check and was concerned about Paul's credit history.  He then telephoned Paul and stated that they were not willing to agree to the sale unless Paul could have someone with good credit guarantee the payment of the invoice.  Paul, not possessing good credit himself, called his father, Ned Wealthy, who agreed to do so.  Paul then telephoned Tom's Transmissions and stated that his father would guarantee the sale.  Tom's then telephoned Ned Wealthy to confirm that he would agree to guarantee the payment.  Tom(s then sent Paul a written form contract confirming the sale of the transmission including the following language:

This sale is expressly conditioned on Mr. Ned Wilson

personally agreeing to guarantee the payment if

payment is not made within 90 days. 

Additionally, included on the back of the form contract, at paragraph, 27, was the following clause: 

Purchaser agrees to arbitrate all disputes arising

out of this contract in Omaha, Nebraska. 

Paul, never bothering to read the confirmation, simply signed it and sent a signed copy back to Tom's as the form requested.  Tom's shipped the transmission and Paul installed it into his client's car.  The client then claimed that the transmission was faulty and refused to pay Paul and disappeared.  Paul decided to sue Tom's for selling him a faulty product to recover his lost profit of $2,000, and refused to pay Tom's.  Ned Wealthy refused to pay Tom(s.  

(1)
In which state must Paul sue Tom's, and is he required to arbitrate? 

(2)
Assuming that Paul is unable to prove that the transmission was faulty, is he liable to Tom's and is his father liable to Tom's based on the guarantee? 

(3)
Assuming that Paul is liable to Tom's, if Paul's father refuses to pay Tom's, can Paul sue his father for his father's agreement to guarantee the payment? 

Fully explain all your answers.
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Sam Scuba, having taken and passed all his scuba diving classes, and only needing to complete an ocean diving class, noticed the following ad in his local paper: 

Diver Delores Dive Shop Springtime Special:

For a total of $650, we offer you a chance to purchase a Scubapro regulator valued at $400, a wet suit valued at $200, and an ocean dive class all for the total price of $650. 

Sam, having purchased a trip to Hawaii to celebrate his 18th birthday the next week and wanting to complete his diving classes to be certified so he could go scuba diving in Hawaii, telephoned the dive shop and said, "Sign me up.  I accept your offer." Delores responded, "Great, come on in and we will fit you for the wet suit." 

Sam arrived at the dive shop the next day to be fit but Delores told him that they had run out of the Scubapro regulators and therefore would include a more expensive Aries regulator, but the package price would be $700.  Sam complained, arguing that she had agreed to sell him the special at $650.  Delores wouldn't budge on the price.  Sam called the only other dive shop in town, but they did not have an ocean trip planned for a month.  Sam, realizing he would not have time to have his final ocean dive through anyone else, told Delores that he had no choice but to pay the higher price but that he strongly believes he had entered a contract with her to pay $650.  Sam paid $700 by check and Delores gave him a receipt for the gear and a voucher for the ocean dive that weekend.  Sam participates in the ocean dive class.

(1)
If Sam sued Delores for the $50 dollar difference, would he succeed? 

(2)
If Sam's check bounced and Delores sued Sam six months later for the $700, would she succeed?

Fully explain all your answers.
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