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In February 2000, billionaire Howard, an 85 year old man, executed a valid living trust and transferred all of his separate property to himself as trustee.  The following language in quotes is a part of the trust:


“The trustee shall distribute all of the income annually to Howard and his wife, Anna Nicole (32 years old), for their joint lifetimes.  Upon the death of Howard the trust shall become irrevocable.  If Anna Nicole survives Howard, the trustee shall pay all of the trust income to her no less frequently than annually.  Any property not properly disposed of under the following provision shall be distributed one-half to the then living children of Howard, and one half to a trust for the Foundation for Flying Pigs, my favorite charity which is trying to graft wings on pigs for general amusement and fun.


Anna shall have a power to direct the trustee, by will or codicil, to distribute any part of this trust, up to the whole thereof, to any person or persons among the living issue of Howard who reach the age of twenty-five (25) years.  A power of appointment conferred by this document, other than a power held in a fiduciary capacity by a trustee, may be exercised only by a will or codicil that specifically refers to both this trust and the specific power being exercised.


As you might expect, Howard, much older than Anna, died first, in January 2001.  Anna lived badly and died in December 2005, leaving a will with a residuary clause as follows:


“I hereby devise the rest and residue of my estate, including any property over which I possess a power of appointment granted under any trust executed by my late husband, to my dear step-grandson Billy (age 3) of whom I am very, very fond, as his sole and separate property.  None of my late husband’s children shall receive anything under my will.”


On Anna’s death the Howard trust property was worth $500,000,000.  Howard’s sixteen (16) children, from his previous four marriages, and 30 grandchildren other than Billy, are not happy with Anna’s will.  In other developments, by trying to graft wings onto pigs, the Foundation’s scientists discovered a method of grafting pig skin onto human burn victims which enables natural skin regeneration eliminating any burn scarring. 


Billy comes to you to defend his right to distribution of the trust estate assets.  Is he likely to succeed?  Why or why not?  Do not discuss estate tax or gift tax issues in answering this Question.  
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Moving on in our story with the same trust as described in Question One of this exam, still valid.  While Anna was living badly after Howard’s death she went on a spending spree.  Anna ran up charges on credit to the tune of $2,000,000! She needed a principal distribution to clear her debts.  The annual income from the $500,000,000 was only $350,000, and naturally not enough for anyone to live on.  Anna wrote to the successor trustee, Howard’s son Tommy, and demanded invasion of principal pursuant to the following provision contained in Howard’s trust:


“The trustee shall distribute so much of the principal of the trust estate as the trustee, in the trustee’s sole discretion, deems necessary for the proper care, support, maintenance and enjoyment of my beloved wife Anna.  In exercising such discretion the trustee shall consider the lifestyle Anna and I maintained during our life together as husband and wife.”


The trust also contained a common spendthrift clause.  


Of the $500,000,000 most of the assets were bare land with much potential, bonds producing 1.4% income and growth stocks.  


Tommy refused to make a distribution to Anna as demanded.  What are Anna’s rights under these facts?  What are the possible outcomes if she pursues her remedy or remedies?
