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QUESTION ONE

One Hour

Jack Sparrow, Will Turner, and Elizabeth Swann validly formed Pirates of the Caribbean, Inc. (“POTC”), a privately-held California S corporation, in 2004.  Each of the three shareholders owns 300 common shares of POTC.  The company has no other shareholders, but its articles of incorporation authorize 1000 common shares and 1000 preferred shares of stock convertible into common on a one-to-one basis.  Initially, Jack was named as the President, Will as the Secretary, and Elizabeth as the Treasurer of POTC.  The company has no other officers.  Jack, Will and Elizabeth all serve on the board of directors, and POTC’s bylaws require three directors to serve at all times.  


Upon formation, Jack, Will and Elizabeth signed a shareholders’ agreement.  The agreement requires a shareholder to sell his shares to the company at the company’s option upon the following triggering events: (i) death, (ii) disability, (iii) retirement, or (iv) cessation of employment with the company.  The buyout price is the price agreed to by the shareholders each year, or if the shareholders have not agreed, by an appraiser hired by the company in its sole discretion.  In order to purchase the shares upon a triggering event, the company must give 20 days notice of its intention to purchase the shares.


On January 1, 2007, Will and Elizabeth terminated Jack’s position with POTC.  Jack had been making $100,000 per year as President, set pursuant to the shareholders’ agreement. POTC has never paid a dividend.  On March 1, Will and Elizabeth held a board meeting and elected Will as President in place of Jack.  Jack received proper notice of the meeting, but did not attend.

Jack has received a notification that the company was exercising its right to purchase his POTC shares under the shareholders’ agreement.  Since the shareholders have never agreed to a price, the company has hired a licensed appraiser who said that the shares had a value of $10 per share.  When Jack asked for a copy of the appraisal, the company refused to provide anything other than the summary page signed by the appraiser and setting forth the price.  In this same April 1 notice, Jack also received a proper notice of the annual board meeting to be held in three weeks.  Will and Elizabeth nominated themselves to the board and added a new nominee, Captain Barbossa.  Further, Will and Elizabeth notified Jack that they wished to issue 50 common and 500 preferred shares to each of Will and Elizabeth.


Jack also tells you that he always expected that he would be employed by POTC for life.

Jack believes that POTC is about to be acquired by Black Pearl Corp., a large Delaware organization.  While President at POTC, Jack had preliminary discussions with Black Pearl officers about a merger, but he was unable to reach an agreement regarding a possible combination with Davy Jones. 


Jack has asked you to advise him.

QUESTION TWO

One Hour

Bill Clinton is the CEO of Presidents, Inc., a publicly traded Delaware corporation. George W. Bush is the Secretary, and Ronald Reagan is the CFO.  Presidents, Inc. has 2,000,000 authorized common shares and 1,000,000 common shares issued and outstanding.  On December 12, 2006, Presidents issued Clinton, Bush, and Reagan 200,000 debentures each, with a face value of $10 per debenture, which are convertible on a one-to-one basis into common shares of Presidents.  As of 12/12/06, Al Gore owned 100,000 common shares of Presidents, which he purchased for $20 per share earlier in 2006.


On January 1, 2007 Clinton and Gore each buy 10,000 common shares of Presidents on the open market for $10 per share.  On February 2, 2007, Clinton, Bush, and Reagan each convert all of their debentures into common shares of Presidents.  On March 3, 2007 Reagan dies.  In administering the estate, on April 4, 2007 Reagan’s wife Nancy trades all of his common stock to Bush in exchange for an equivalent interest in Bush’s Texas ranch.  On the date of the trade, Presidents is trading at $20 per share.

On the same day as the Bush-Reagan exchange, Dan Quayle, an enterprising young lawyer, overheard Clinton at a restaurant telling Gore that Berkshire Hathaway was likely to make a tender offer for all of the shares of Presidents.  Quayle immediately purchased 100,000 shares of Presidents on the open market for $20 per share.


On May 5, 2007, all of the shareholders in Presidents received $100 cash through a 100% properly made tender offer from Berkshire Hathaway.  

Discuss the securities law issues.

QUESTION THREE

One Hour

You represent Sophia Corp., a publicly traded Delaware corporation, which wants to acquire Katrina, Inc., another publicly traded Delaware corporation. Sophia already owns 51% of Katrina.  

The directors of Katrina are generally in favor of some sort of a combination with Sophia, but they are not sure that their shareholders will approve any transaction with Sophia, especially a transaction that would include Princess Bank, a wholly owned subsidiary of Katrina.  Sophia would like to acquire the Bank, but it really desires the Googies & Giggles clothing line of Katrina, which represents 85% of Katrina’s total revenue each year.  Katrina has substantial liabilities in connection with a failed foray into the alternative energy arena three years ago.  


Sophia directors have a very difficult relationship with some of their shareholders, and do not want their shareholders involved if they can help it.  Both Katrina and Sophia recently adopted flip-in and flip-over poison pills with redemption provisions, and have a staggered board of directors.  They may wish to sign a merger agreement giving Sophia some sort of a cancellation fee and a lockup on the Googies & Giggles line.

Sophia has 1,200,000 authorized common shares of which 1,000,000 are issued and outstanding.  Sophia’s shares are trading for $50 per share.  Katrina has 1,000,000 authorized common shares, all of which are issued and outstanding.


Discuss the methods Sophia might use to acquire Katrina.

