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Question One

One Hour

The Silica Supply Company, incorporated in Delaware with its principal place of business in Utah, supplies raw materials to the computer and electronics industries.


High Tech Inc. is a California corporation located in Silicon Valley that manufactures silicon chips and has a contract with Silica Supply Company that specifies “highest quality” silica.  The contract is valued at over $1 million annually.


A dispute arises when a High Tech quality control engineer reports to management that recent shipments from Silica Supply have been less than “highest quality.”  High Tech’s management asks its engineer, who also negotiated the contract, to write out a report detailing all negotiations, representations by Silica Supply employees, and analyses of both past and present product samples.  The engineer produces a memorandum to management and attaches copies of his personal notes, including notes from a phone call with High Tech’s in-house counsel.  


When the dispute is not resolved, High Tech, Inc. files suit for breach of contract in U.S. Federal District Court in San Francisco against Silica Supply Company.  The suit alleges Silica has provided substandard materials to High Tech.  During discovery, Silica Supply serves a Request for Production of Documents on High Tech, seeking “all notes, records, letters, memoranda or other communications concerning the contract at issue.”  High Tech refuses to produce the requested documents, and files a Motion for Protective Order which is denied by the Court. 


Prior to the trial, Silica Supply moves for summary judgment based on declarations from three metallurgists that its product is “100% contamination free and meets all applicable industry standards, including highest quality.”  In response, High Tech submits declarations from various users of its silicon chips showing the ratio of return for chip failure has doubled since High Tech started using Silica material.  The trial court denied the motion. 


The case is tried to a jury.  Defendant Silica moves for judgment as a matter of law at the close of evidence.  The motion is denied.  Jury returns a defense verdict and High Tech’s counsel believes the verdict is completely unsupported by the evidence.  High Tech moves for a judgment as a matter of law.  That motion is denied. 

1.  Was the Court’s denial of the Motion for Protective Order correct?  (30 pts)

2.  Was the Court’s ruling on the Motion for Summary Judgment correct?   (30 pts)

3.  Was the Court’s denial of High Tech’s Motion for Judgment as a matter of law correctly decided?  (20 pts)

4.  Can High Tech move for new trial?  (20 pts)

Question Two

One Hour

Parker was the owner of real property undergoing development, a portion of which required the construction of wetlands.  During the grading portion of the job, Parker’s old barn collapsed and he was injured.  He sued Downside Construction (DC), the contractor doing the work, in California state court for his injuries and damage to the barn.  DC answered, asserting all appropriate affirmative defenses, but made no claims of its own against Parker.


One week before trial, DC was granted leave to file a cross-complaint for indemnity against a new party, Levelor Engineering (LE), the designer of the grading project. The court granted LE’s motion to sever the cross-complaint. The Parker v. DC state court case went to trial between those two parties only.  


On the first day of trial, on its own motion and over the plaintiff’s objection, the trial court ordered the property damages issues to be tried first and the jury to return its verdict on them, before any testimony would be received on the liability issues or on the personal injury claim.   The case proceeded to trial on the following theories with the noted results:


1. Property damage to an old barn on the property when a tractor driver ran into it, causing the barn to collapse.   The judgment was for defendant; the jury found that plaintiff had not proven any damage to the barn, as it was of no value anyway.


2.  Negligence causing personal injury to Plaintiff Parker by the same tractor running into the barn; material from it allegedly hit plaintiff when it collapsed.  Judgment was again for defendant, the jury finding negligence in the operation of the tractor, but that plaintiff had tripped and fallen on his own unrelated to the grading activity, causing his own injuries.


3. Parker claimed a full rebate of the money he paid to DC, pursuant to a state statute which allows for such relief against an unlicensed contractor, regardless of the quality of the work.  The jury found the defendant was properly licensed; judgment for defendant.


Plaintiff unsuccessfully appealed on all possible grounds, the judgments became final, and DC then dismissed with prejudice its pending cross-complaint against LE (which the court had previously severed).


(5 pts)
A.  Discuss briefly whether the state court was correct in granting DC leave to file a cross-complaint to bring in a new party and then severing the cross complaint.  


(5 pts) B.  Discuss briefly whether the state court properly ordered the property damages to be 
proven before the liability issue.

QUESTION TWO CONTINUED

The week after the state court action was final, Parker timely filed a new lawsuit in US Federal District Court against Downside Construction again (DC), and against Levelor Engineering (LE), the civil engineer who designed the grading project.  The Complaint was based on the Federal Wetlands Construction Act (FWCA), over which claims the Federal courts have exclusive jurisdiction.


The FWCA allows recovery against the builder and/or designer of grading projects for property damage and/or personal injury damages suffered by anyone during the course of wetland construction due to improper grading of the land.  Plaintiff Parker sued both DC and LE for damage to the barn and for his personal injuries because of their negligent design and grading work. 




Other Pleadings/Claims which were allowed by the Federal Court were:


i. DC v. LE: 
for indemnity and comparative fault based on its negligent design of the grading; 


ii. DC v. Parker:  for unpaid balance on the grading contract.


iii.  DC v. Caterpillar Tractor, for indemnity (alleging a faulty accelerator).


 

(10 pts)   C.  What are the names of these “Other Pleadings/Claims” listed above, and under what authority/rules/statutes are they allowed in the federal action? (Assume personal and subject matter jurisdiction issues are satisfied.)

QUESTIONS FOR DISCUSSION


In the Federal court action, what are the arguments on both sides, and how should the trial Court rule, on the following claims/defenses?  Assume all are timely presented to the trial Court and in the appropriate format. 

(45 pts) D.  DC’s claim that the state court judgment in its favor precludes all of 

Parker’s claims in the federal suit.  Assume California law provides that any California judgment rendered on a claim within the exclusive jurisdiction of the Federal Courts has preclusive effect on all later suits in any court within the United States.

(5 pts)
E.  Parker’s claim that the state court action bars DC’s claim for money owed on the contract.

(5 pts)
F.  LE’s claim that Parker’s failure to join LE in the state action by itself bars the federal claim against LE altogether.

(20 pts) G.  LE’s claim that all of Parker’s claims against it are precluded by virtue of the results of the state court action.

(5 pts)
H.  CE’s claim that DC’s indemnity claim is barred by virtue of the state 


court dismissal of DC’s prior cross-complaint.

Question Three

One Hour

Thomas and Naomi Joy own and operate the “Tao Massage and Spa” (TMS) in Middletown, California.  Using the Internet, they advertise throughout the United States, emphasizing the “peace and tranquility” their location offers.  Their annual gross revenue exceeds $200,000.


Geysers National Power, Inc. (GNP) is a New York corporation regulated by the California Public Utilities Commission.  It has recently purchased real property within 10 miles of Middletown and wants to determine whether steam fields under its property are commercially viable. 


GNP hires a Nevada Company, “Drilling is Great, Inc.” (DIG), to drill exploratory holes.  DIG uses a Spinning Jenny, a specialized drilling machine which uses microblast technology.  Microblasting incorporates very small amounts of TNT (less than 1 ounce per hour) in the drilling process.  


Once drilling began, customers of TMS began posting notices on the Internet that the spa was anything but peaceful or tranquil, complaining of loud noises and daily tremors, some approaching 3.5 on the Richter scale.  Since drilling began, the Joys have seen revenue drop by 50% and are told by GNP drilling will take “about 14 months.”


Counsel for the Joys file suit in U.S. District Court in Sacramento (assume venue is proper).  The Complaint is for Damages, Nuisance and Other Relief including injunctive relief.  Defendant DIG demands a jury trial “on all issues” and the Court grants defendant’s demand.


At a pre-trial conference, defendant GNP asks the Court to excuse all potential jurors “who use or have attended therapeutic spas in the last 5 years.”  The trial court denies the request.


At trial, defendant DIG offers expert testimony from Gail Rockland, Ph.D., a geologist.  She testifies that Middletown has been “seismically active” for decades, including prior to any drilling activity.


The jury returns a defense verdict and Judgment is entered on behalf of defendants.  Six months later, Joy’s counsel learns that the expert geologist has neither a Masters nor a Ph.D. in geology and files a motion seeking relief from the Judgment. The motion is denied and Joy’s counsel files a document: “Notice of Appeal:     Tao Massage and Spa vs. Geysers National Power, Inc., et. al.” 

QUESTION THREE CONTINUED

1.  Are defendants entitled to a jury trial on “all issues”? (30 pts)

2.  Was trial judge correct in denying motion to excuse potential jurors who attended spas within last 5 years?  (30 pts) 

3.  Was the Court’s denial of the Motion for Relief from Judgment correct? (15 pts)

4.  How should the Court of Appeal rule on the appeal?  (15 pts)

5.  Is defendant DIG part of the appeal?  (10 pts)
