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Unless specifically indicated otherwise, please assume that all of the fact situations below took place in the State of California.

PART I (50 POINTS)
90 Mins.


When Hugh married Winona on June 10, 1997, he owned a house and a stock portfolio at UBS Dean Witter worth $300,000.  Hugh had purchased the house in January of 1997 for $500,000, making a down payment of $100,000 and taking out a loan in the amount of $400,000 to pay the balance of the purchase price.  On the date of marriage, the house was worth $510,000 and the amount owed on the mortgage was $399,000.

During the marriage, Hugh made the monthly mortgage payments on the house with his earnings.  Title to the house, which was now the family residence, remained in his name.  Hugh also kept the stock portfolio in his name and did not make any additions to it with earnings or any other community funds.

Beginning in 2004, Hugh had an affair with Vickie Lynn.  In 2004 and 2005, he took her on several trips to places such as Las Vegas, Paris, and Rio de Janeiro.  He paid 100% of the expenses for these trips, the total cost of which was later proven to be $50,000.


When Winona learned of the affair in May 2005, she was devastated.  She threatened to divorce Hugh.  Hugh could not bear the loss of his marriage and promised to terminate his relationship with Vickie Lynn.  Winona replied that this would not be enough to keep her from leaving and demanded that he do something to show his “good faith.”  Hugh said he would do “anything” and asked Winona what she had in mind.  Winona replied that she would not leave him if he put his separate property stock portfolio, which was now worth $600,000, into the names of both of them and sign a document which she drafted.  The document read as follows:

In consideration of my love for Winona, I hereby make an irrevocable transfer of my stock portfolio with UBS Dean Witter to Winona and myself as community property.
DATED: May 15, 2005



_____________________








Hugh
Hugh signed the document and gave the original to Winona, who put it in a safe deposit box to which only she had access.  He stopped seeing Vickie Lynn, and all was well – for a while, anyway.

On August 30, 2006 Hugh ran into Vickie Lynn at a business conference.  The old spark returned, and Hugh was unable to resist.  The next day, he told Winona he was leaving her, and by Labor Day he had moved out of the family residence.
At trial, all of the above facts were placed in evidence.  Additional evidence showed that the family residence was now worth $910,000, and that the balance of the original home loan, which had never been refinanced, was $299,000.
Discuss the rights of the parties with respect to the following issues:
a.       The community and separate property interests in the family residence (20 POINTS)
b.
Whether the May 15, 2005 document signed by Hugh meets the requirements for a valid transmutation agreement (10 POINTS)
c.
Assuming the May 15, 2005 document is a valid transmutation agreement, whether Hugh has any grounds for setting it aside (10 POINTS)
d.         Based on your answers to subparts (b) and (c) above, determine the character of the stock portfolio (5 POINTS)

e.
Whether Hugh owes any money to Winona arising out of the trips he took with Vickie Lynn in 2004 and 2005 (5 POINTS)
PART II  (30 POINTS)
60 Mins.


Homer and Wendy were married in 1992.  Shortly after the marriage, Homer went to work for PG &E as an engineer.  He has participated in PG&E’s defined benefit pension plan since his date of hire.


Throughout the marriage, Wendy was employed as an administrative assistant at Cisco, where she participated in a 401(k) plan.  She had contributed $10,000 into the plan prior to the marriage, and continued to make contributions to the plan through the parties’ date of separation, November 30, 2006, as well as afterward.

Homer and Wendy came to you to mediate their marital dissolution case.  You have done a brilliant job of helping them settle all of the issues in their case, except the distribution of their respective retirement plans.   Turning to the remaining unresolved issues, you find that an actuary has determined the present value of the community interest in Homer’s PG&E retirement, after taking into account income taxes, to be $225,000.  The total value of Wendy’s 401(k) plan is $100,000, after subtracting the income tax that Wendy will owe when the receives distributions from the plan, and the same actuary has told you that $35,000 of this after-tax value represents Wendy’s pre-marital contributions of $10,000, the gains on those contributions, and a few months of her post-separation contributions.  (This question does not require you to make any income tax calculations.)

Wendy wants to be cashed out of her half of the community property interest in Homer’s pension plan.  She is willing to accept the community property portion of her 401(k) plan as a partial offset against the cash payment she wants Homer to make to equalize the two plans, but Homer does not agree to this.  Paying any cash to Wendy would require him to either refinance or sell the community residence, which has $450,000 in equity and which the parties have agreed will go to Homer.  Homer wants to have both plans divided in kind – that is, he proposes that he be awarded half the community interest in his plan and half the community interest in Wendy’s plan, and that Wendy be awarded the remaining half-interests in each plan.

Homer and Wendy have asked you to recommend a settlement to them.  They have promised to abide by this recommendation.  Please write your recommendation, making sure to address the following issues:

a.
What is the value of the community interest in Wendy’s 401(k) plan?  (5 POINTS)
b.
Would the court be required to distribute both plans in the same manner, as Homer has requested, or is it permitted to use different distribution methods for each plan, as Wendy requests?   (5 POINTS)
c.
If Wendy’s proposal were to be followed, what is the amount of the cash payment that Homer would owe to Wendy if she receives her entire 401(k) plan?  (10 POINTS)
d.
What is your recommendation for distribution of the plans, and why are you making that recommendation?   (10 POINTS)
PART III  (20 POINTS)

30 Mins.


Answer the following questions in five sentences or less.  Each numbered question is worth 5 points.


a.
Under what circumstances does the Court presume that the community benefited from an education, degree or license paid for with community contributions to a party’s education or training?


b.
What is the effect of rebutting the presumption that the community benefited from an education, degree or license paid for with community contributions to a party’s education or training?


c.
If a party contributes separate property to the acquisition or improvement of the family residence, which is then refinanced, and the proceeds are used to purchase  a second residence, what is the formula for determining the “separatizer’s” right of reimbursement upon dissolution for his or her contribution to the second residence?  (Please state the formula; no credit will be given for just answering with the case name.)
d.       Please state the Pereira formula and indicate when it is used.
END OF EXAMINATION
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