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QUESTION ONE

One Hour
Cowboy Cal entered into a detailed written contract with Bob the Builder for Bob to build a guest house at Cal’s dude ranch. The contract provided that the price was $750,000, payable in equal monthly installments. The completion date was September 1. The plans and specifications called for Bob to decorate each doorway with elk horns from the hunting grounds where Cal grew up as a boy. 

Before the contract was signed, Cal stressed to Bob how important it was to do the job perfectly because Cal had recently met Gil Gates (the computer billionaire) at a fundraiser and Cal had promised Gil the use of the guest house each summer for the next 5 years.  In appreciation, Gil had donated a large sum of money to Cal’s favorite charity.  Bob said that it might be hard to get that many elk horn in time, and Cal agreed that Bob could have an additional 2 months to complete the job if necessary.

Bob started work.  When it came time to obtain the elk horns, he learned that the government had made the old hunting ground into a national park.  The nearest place to hunt elk was about 100 miles away, and would delay completion of the contract by one month.  But no one would be able to visually tell the difference, so he did not mention to Bob that he could not obtain the horns from the agreed upon location.

On  August 1, Cal learned that, at Gil’s suggestion, a group of his rich friends had booked Cal’s dude ranch for the second week of September and Gil had agreed to join them.  Cal was ecstatic.  When he mentioned it to Bob, Bob told him that he would not be done by then and explained the entire situation.

Cal was furious and stated he was withholding payment. Bob walked off the job.  

Gil threatened to sue both Cal and Bob for damages for the cost and the humiliation of having to go elsewhere.  Cal threatened to sue Bob for the massive loss of profits he will suffer (over and above just the specific lost bookings in question) when Gil’s decision becomes known in the “rich folk” community and they all refuse to come to his dude ranch.  Bob stated he is no longer bound by the contract.  He also claimed he is entitled to the money owed him for past work, and possibly future lost profits himself.

Please discuss the rights and remedies, if any, of the above parties. 
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QUESTION TWO

One Hour

Mark and Xavier are well known artists who make their living by selling their creations on-line and at Sunday Art Shows at the beach.  One afternoon Xavier said to Mark, “I will swap this statue I am working on for that (pointing to the canvas on which Mark was working) painting of yours.”  Mark replied, “deal.”  Later that day, Xavier told Mark that for tax reasons he would have to send him an invoice.   

When Xavier arrived home he prepared, signed, and faxed to Mark an invoice showing the value of each work of art being exchanged at $1,000, which Mark knew was an exaggeration.  The second page of the invoice stated that the parties agreed that any assignment was absolutely void and further included an “artist’s choice” clause in which  Xavier “reserved the right to choose to keep any work of art being sold by this invoice and exchange it with another work of art of his choosing.”  The invoice stated that the invoice was subject to the assent of buyer. 

Later that evening, Mark’s landlord, Larry, demanded rent due.  Mark admitted he had no cash at the moment, but offered to transfer to Larry the right to receive the statue Xavier was presently working on. Larry, who was a big fan of Xavier and who saw the statue Xavier was working on, agreed.  Mark then marked on the invoice “To Larry for 2 months’ rent” and signed it, stating, “All right, I transfer to you my right to receive from Xavier the statue he is currently working on as a total discharge of my obligation to pay the rent due this month and next month.”  His monthly rent was $500.  Larry was not pleased with Mark including 2 months rent in the deal, but said nothing since he liked the statue a great deal and noted the value stated in the invoice.

Soon Mark and Xavier completed their projects.  However, Xavier told Mark that he had become very attached to the statue and insisted on keeping it for himself.  Xavier and Mark agreed that Xavier could keep the statue and instead pay Mark $1,000 for Mark’s painting, which he did.  (He later sold the statue to another customer for $5,000.)  Xavier also gave Mark a small statue from his inventory as thanks for accommodating him.  

When Mark attempted to give Larry the small statue, Larry refused it.  Larry also refused Mark’s attempt to pay rent in cash and insists he is entitled to the new statue.  He then contacts Xavier for the first time about the statue, who tells him it is not available.

Discuss the rights of each of the parties.
