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Question One

One Hour

Betty Boston was interested in buying the store “Toys 4 Tots” from its owner, Sam Smith.   After some preliminary discussions between the two of them, she mailed him a letter offering to purchase the property for $85,000, along with a check for $2,000 as earnest money.  She also began looking into financing.  In a letter of September 25th, Smith returned Boston’s $2,000 check, indicating that he didn’t want to tie up the property until closing.  Smith’s letter also stated:

For one dollar and other valuable consideration, I hereby offer to sell you Toys 4 Tots and its property listed in book 35, at page 135 of the Sonoma County Land Records for $88,000 (eighty-eight thousand dollars) at any time up until the 1st of November that you appear with me at the Wells Fargo Bank on Fourth Street in Santa Rosa, with said sum.  At that time the bank will give you a certified deed to this property, or to your agent as directed, providing said property has not been sold.


The one dollar was never paid.  On October 1st, when Boston received this letter, she called Smith.  She told him that “the terms and conditions of his letter looked good” to her; she also said that she was arranging financing, and would meet him at the bank on October 8th.  Smith informed her that no one else was currently interested in buying Toys 4 Tots.


On October 8th, Boston told Smith that she would not be able to make it to the bank on October 8th, as she had earlier said, but that she would do so on October 10th.


On October 8th, Smith called Boston and said that he was not sure that he still wished to sell the property.  Boston replied that she and her attorney would be at the Wells Fargo Bank at 10:00 a.m. on October 10th with the $88,000 purchase price. Boston in fact appeared; Smith did not.  He refused to sell her Toys 4 Tots.


Boston alleges that she lost $7,500 in loan application and processing costs.  She has sued Smith for specific performance or damages.  


Who will win this lawsuit?  Why?  Discuss thoroughly.

Question Two

One Hour
 SEQ CHAPTER \h \r 1Moon Bucks, a chain of coffee houses headquartered in Santa Rosa, California, has decided to supplement their coffee service with a juice and smoothie menu.  In their monthly “Coffee House Association” newsletter, they noted that a Florida citrus provider, Sweet Oranges, had offered to provide oranges, lemons and grapefruits at a cost of $5.00 per crate in quantities of 1 to 20 crates per week, $4.50 for 21 to 50 crates per week and $4.00 for 50 crates and above per week.


Moon Bucks wrote a letter to Sweet Oranges stating the following:

We accept your offer to buy 20 crates per week of oranges at $4.50 per crate, for 60 weeks.


Sweet Oranges sent to Moon Bucks a form entitled “confirmation” which stated that they were unable to ship the oranges at a price of $4.50 per crate but were willing to do so at a price of $.50 per box.  The language on the form indicated that all the provisions printed on the back of the form were included in the contract.  There was no language on that form discussing either how disputes were to be resolved or where.  Moon Bucks sent back to Sweet Oranges a document entitled “purchase order” which confirmed an order for 15 cases per week at $5.00 per case for 60 weeks and also incorporating the language on the back of that form.  On the back of that form appeared paragraphs requiring that (1) all disputes be resolved by arbitration; (2) arbitration is to be held in Los Angles, California; (3) all oranges are to be shipped in wooden cases; (4) winner of all disputes to be able to collect attorney fees; and (5) no delivery is to be made on Mondays.


Sweet Oranges then sent 15 cases of oranges over the next 4 weeks.  However, one shipment arrived on a Monday and another shipment arrived in cardboard boxes rather than wooden crates.  Accompanying the fourth shipment of oranges was an invoice for the 4 weekly deliveries.


Moon Bucks refused to pay the invoice, stating that Sweet Oranges had breached the contract by (1) having a shipment arrive on a Monday and (2) having one of the shipments arrive in cardboard boxes rather than wooden crates and therefore cancelling the contract.  Sweet Oranges then filed suit in Florida, its home state, against Moon Bucks.


Moon Bucks is served in Santa Rosa with a lawsuit and retains you to be their attorney.  Please discuss all defenses that Moon Bucks may be able to raise in defense of this claim and also discuss where and how, i.e. arbitration or lawsuit, should be heard.  Additionally, is the winner of the dispute allowed to collect attorney fees?
