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Question One

One Hour

Husband and Wife executed a valid revocable living trust in 1990.  They are the original trustees.  The following provisions in quotes are included in the trust:

“A.  Distributions of Property. While we are both living, the trustee shall pay to us, or apply for our benefit, as much of the income and principal of this trust as either of us requests plus such additional sums as the trustee in its discretion determines are appropriate for our health, education, maintenance, and support in accordance with our accustomed standard of living. All distributions of income or principal shall be distributed to or for our benefit as community property.

B.  Successor Trustee Upon Death of First Spouse.  Upon the death of the first of us to die, Big Bank shall become sole trustee of this trust. 

C.  Distributions to Surviving Spouse.  The surviving spouse shall receive all of the income generated by the trust assets for life in payments not less than annually.  In addition to said income, the surviving spouse shall receive so much of the principal of the trust as he or she needs for his or her proper care, maintenance, support and education during his or her lifetime.  

D.  Distributions on the Death of the Surviving Spouse.  Upon the death of the surviving spouse, the entire trust estate shall be distributed to Husband’s nieces and nephews.”  


The original trust assets were Husband’s lucrative machine shop business appraised at $750,000 in 1990, and $450,000 in bank accounts.  In 1999 Husband died.  Big Bank took over as trustee.  On Husband’s date of death there was $800,000 in bank accounts and his machine shop business was appraised at $1 million.  The business did well for three more years after Husband’s death producing $500,000 in net income to the trust each year, all of which was distributed to Wife.  


In 2004 the local economy went bad and the business was liquidated at auction which produced $300,000 in total proceeds.  After the auction, Wife died in 2004.  


When wife died the trust assets consisted of $300,000 in corporate bonds producing 4% income, and cash in bank accounts in the amount of $900,000.00 at Big Bank earning 3.5% interest.  


Husband’s nieces and nephews come to you for advice on how to obtain their distributions.  They ask whether there are any issues they should be aware of before signing the receipt on distribution sent to them by Big Bank.  


What is your response to them?  Please use quality legal analysis in answering the call of this question.  Do not discuss the law of class gifts. 
Question Two

One Hour

Dandy died in 2000.  He and his wife, Olivia had executed a valid revocable trust in 1998 which became irrevocable on the death of the first of them to die.  Pertinent parts of the trust read as follows:


“The trustee shall distribute all of the net annual income of the trust to the surviving spouse for life.  The remainder of the trust shall be distributed as the surviving spouse shall appoint in his or her last will, or by a formal written document which is either notarized or contains the signature of at least two witnesses.  Any exercise of this power of appointment shall reference this power of appointment.  If this power of appointment is not exercised the trust assets shall be held in trust for the benefit of Dogs and Cats Clubs of America for the protection of stray canines and felines.  The trustee shall distribute all of the annual net income each year and shall have full discretion as to how much principal shall be distributed annually.”


Olivia lived off the substantial income of the trust until 2006 when she died.  In 2004, flattered by the Euphoria County Foundation, Olivia signed a pledge form containing the following language:


“I hereby pledge and appoint to Euphoria County Foundation all of the property of the Dandy and Olivia Trust, specifically all of that property that is subject to a power of appointment in said trust remaining at my death.”


The document was signed by Olivia, the Foundation president Ms. Pester, and a staff employee of the Foundation named Emile.  


In 2005 Olivia executed a valid will with the following provision:


“I leave my entire estate, and any property over which I have a power of appointment, to Bugs and Slugs Amnesty.”  


As it turns out, there is no Dogs & Cats Clubs of America.  There is a non-profit entity of nationwide scope called “Play Clubs for Canines and Felines” which takes in strays, cares for them and finds them homes.  


Euphoria County Foundation, Play Clubs for Canines and Felines, and Bugs and Slugs Amnesty in New Mexico have filed claims for distribution of all of the trust assets to them exclusively.  You are appointed special master to write an opinion advising the Court of the law applicable to this lawsuit and who is entitled to distribution.  Please advise the Court as to who gets what and why?  Please use quality legal analysis.

