Empire College School of Law

Employment Law

Professor Daniel

Final- Summer 2006

August 10, 2006


Memorandum

To:

Employment Law Students

From:

Professor Daniel

Date:

August 10, 2006

Re:

Final Examination – Three Hours

________________________________________________________________________

Your final exam consists of three essay questions totaling 90 points. Part I is worth 40   points; Part II is worth 30 points; and Part III is worth 20 points. Up to ten points will be added to your score based upon class participation. I recommend that you divide your time accordingly. You are permitted to use your Statutory Supplement and copies of any statutes handed out during the semester. They are the only materials permitted in the Exam room.

You should carefully read each question and outline each answer before you begin. An answer that consists of conclusions with no reasoning will receive little credit. Support all of your conclusions with a full discussion of the issues and the facts; and how the facts apply to the rule(s) of law. If you assume facts that are not given, explain why you need to assume these facts and how they effect your conclusion.

If you are handwriting this exam, please write on every other line in your bluebook and write only on one side of each page. Please skip a page between questions and write legibly.

If you are using a computer, please double space and begin a new page for each question.

Good Luck!




FINAL EXAMINATION

PART I (40 Points)

You are a new associate in one of Santa Rosa’s leading plaintiffs’ law firms. Your senior partner has asked you to sit in while he talks to a prospective client and then to evaluate the client’s claims.

Sidney Singleberry is an African-American man who was employed by Golly Gypsum Company which owns and operates a manufacturing plant in Cotati, California. Singleberry tells you that he was originally hired by Golly at its Torrance, California plant in 1982; that he worked there until 1998 when Golly transferred him to the Cotati facility. Golly has one thousand employees in California (300 at the Cotati plant) and is not unionized. 

 Singleberry, who is a senior maintenance mechanic, was assigned to the graveyard shift at his own request in June 2005. Singleberry explained to his dayshift supervisor that he wanted to change shifts because he was planning to apply to law school and the change would allow him to attend classes and study. Golly was always looking for employees for the graveyard shift, and transferred him immediately. 

In December 2005, another graveyard shift employee, Jed Loser, told Singleberry’s new supervisor, I.M. Donati that Singleberry had threatened that if he had to work on Christmas “he was going to come in with a gun and start shooting people he did not like.” However, Loser also said he (Loser) was laughing when Singleberry made the statement and didn’t believe that Singleberry was serious. Donati immediately told the plant manager, Donald Doesright what Loser said. Doesright suspended Singleberry and one week later terminated his employment. In the week between his suspension and termination Singlberry submitted a written statement to Doesright in which he related the following:

· Loser and another employee, Ivan Bigmouth had repeatedly called Singleberry “Sing-a-ling” which according to Singleberry was a reference to a homosexual character played by the actor Bernie Mac in the movie “Life.” 

· From the time he joined the graveyard shift, Bigmouth and Loser would say things to him which challenged his manhood such as, “I’ve (Loser) got tight jeans on today. What you got on – a G string?” or Bigmouth would make gestures showing that Singleberry was performing oral sex or tell him that he was going to “s---w” him “just like he (Singlberry) liked it.” Singlberry stated that comments like this we’re made every night and many were even more explicit.

· Loser also told him he was “the best black mechanic” at Golly when, in fact, he was the only black mechanic working there.

· Singlberry stated that because of Loser and Bigmouth’ s comments and taunting, work became a “living hell” and his performance was adversely affected. He stated that he frequently complained to his supervisor, Donati,  but was told to “just do your job and if you have any problems, let me know.” Singleberry stated that Donati never did anything about his complaints even though he talked to him several more times.

· Singleberry also complained to other production supervisors about sexual comments made by Loser and Bigmouth. One supervisor recommended that he respond by saying: “Just tell them ‘F--- you’ and keep working.” Another supervisor told him, “Just ignore them and do your job.”

· Singleberry stated that he was not serious about the threat he made to Loser but he was upset and emotionally “on the edge” because of the harassment to which he had been subjected.

Mr. Singleberry states that despite the facts related in his written statement, Golly still fired him. He was then refused Unemployment Insurance and doesn’t know whether to appeal. He is also afraid that Golly will try to withhold his pension which has a provision stating that the pension is “revoked if you are fired for cause.” When asked, Mr. Singleberry stated that Golly has an Employee Handbook and that the Handbook stated that Golly prohibited harassment and that employees should “promptly and accurately” report such behavior to his supervisor.

After Mr. Singleberry leaves the office, your senior partner tells you that cases like this are taken on contingency. Therefore it is extremely important that the partners understand all the probable causes of actions the firm could bring and all of the defenses that would be asserted before they take the case.  He asks you to draft a memo, which analyzes Mr. Singleberry’s legal situation and recommends whether the firm should take the case. 

At a minimum, your senior partner expects you to fully discuss:

· Best forum(s) in which to sue/why (4points)

· Possible defendants (3 points)

· Causes of Action and their viability (15 points)

· Burdens of Proof (8 points)

· Potential defenses (5 points)

Potential damages (5 points)

PART II (30 Points)

Theodore “Tex” Filler, a 54 year-old, white male, is the owner-manager of an independent gas station in Chico, California. Filler-Up Gasoline Co. is located in a predominantly low income, minority neighborhood. Its six full-time employees include four blacks and two Hispanics, all between the ages of 20 and 25.

In September 2005, Filler hired Rob L. Rouser, a 20 year-old, white junior at Chico State, to work from 3:30 p.m. to 9:00 p.m. on weekdays while going to school. At first, Rouser was resented by the other employees, who were mostly high school dropouts. Within a few weeks, however, Rouser became very popular with the other employees. He was a hard worker, had a good sense of humor, and was deeply concerned about the plight of the downtrodden. In fact, during idle periods, Rouser would espouse his “radical” political views to his coworkers, including his call for more equitable distribution of the nation’s wealth, greater worker control of the workplace, formation of unions and elimination of every form of discrimination from American life.

By November 10, 2005, Filler was getting disgusted with Rouser’s politics. On at least 3 occasions he had told him: “Son, just stick to pumping gas. I don’t want you giving no crazy ideas to my boys.” Rouser’s coworkers thought the political talk was mostly amusing, but a few of them began reading some of the literature Rouser distributed.

On November 15, 2005, Mr. Flatfoot, a regular customer, drove into the station. Rouser waited on him and Flatfoot told him to use a special funnel to fill his tank with leaded gasoline. Rouser refused because federal law prohibits the use of leaded gasoline in newer cars which are supposed to use unleaded gasoline only. Flatfoot then spoke to Filler, who ordered Rouser to pump the leaded gasoline. Rouser again refused and this time told Filler: “I can’t believe that the owner of a gas station would be so ignorant of EPA requirements or so totally insensitive to the environmental health effects of burning leaded fuel. Lead emissions cause birth defects, learning dysfunction, neurological disorders, blood diseases and a variety of health problems.” Filler ignored Rouser, pumped the leaded gas himself and then yelled at Rouser to get into his office. Rouser asked if he could bring another employee with him. Filler replied: “Bring them all. Let them all hear this.” Once all of the employees were summoned, Filler exploded.

“Rouser, I’ve had just about all I can take of you and your wimpy, college ideas. I’m tired of your lack of respect, your rudeness to customers, your union agitating, your civil rights campaigns, and all of your communist trash you’re trying to spread around here. I ought to fire you right now, but I’m going to give you a chance. I want to show the rest of the boys that I’m boss and what I say goes. Rouser, you can keep your job on one condition: 
PART II CONTINUED

Get on your hands and knees and crawl over to me and say, ‘Mr. Filler, you’re the boss. I beg you to forgive me.’”

Rouser was incredulous and outraged. He said: “You’re out of your mind, you two-bit, red-necked, bourgeois, grease monkey. I quit.” The rest of the employees bit their lips to keep from laughing and rushed back to work.

Rouser is determined to pursue all his legal rights and has come to you for help.

(a)  What possible legal actions does he have under all plausible legal theories?  
      (10 points)

(b)  What legal arguments are likely to be raised by the defendant? (10 points)

(c) What facts are most helpful and most damaging to the plaintiff? (5 points)

(d)  How do you think a court would rule in this case? Why? (5 points)

PART III (20 Points)

You are the leading management employment lawyer in Santa Rosa. One of your clients is Highend Hotel and Spa, a high-end facility catering to wealthy clients. Highend has 200 employees. 

Highend’s President and CEO, Frank N. Stein, takes a personal interest in employment issues at the hotel. He frequently calls you for advice on these issues. Yesterday he called you with the following concerns:

(a) (10 points) Highend provides its employees with an excellent package of health
 care coverage that it finances on a self-insured basis. In reviewing recent expenditures, the benefits department notified Mr. Stein that there was an increase in employees who were being treated for emphysema, chronic bronchitis and other respiratory problems.  It costs the hotel tens of thousands of dollars in medical expenses, to say nothing of lost productivity. Stein believes cigarette and cigar smoking is the problem and he has come up with a possible way to limit these expenses, but he is not sure if it is legal. Using the internet he has researched religions whose beliefs include a prohibition on smoking. He has discovered that several of these religions have places of worship within reasonable commuting distance from the hotel. His idea is to mail each of the congregations a copy of all new job openings for the hotel each week. In this way he can increase the percentage of nonsmokers at the hotel. Is this legal? Discuss.
(b)  (10 points) One employee in the accounting department, Carol Rambo, is going through a bitter divorce with her eccentric, militaristic and abusive husband. He has threatened “to get her” wherever she went. She has sought and obtained a restraining order from Superior Court. She notified her supervisor of this, and the Security Department at Highend decided to bring in 10 uniformed and armed security personnel to protect the Highend facility in the event Mr. Rambo showed up and threatened violence. Mrs. Rambo was pleased with the protection but one employee was not. Harvey Grunt was an army veteran who suffered post-traumatic stress syndrome. At the sight of the armed security guards, Grunt suffered “flashbacks” and began shouting and dove under his desk. He was so disruptive that the hotel’s security director canceled the uniformed guard company. Grunt was disciplined and demoted for his “outburst.” 

PART III CONTINUED

The security director then hired a plain-clothes guard company,  “Undercover Heat,” which had a clause in its contract prohibiting disclosing that they were on the job or the identities of any of the guards. When the uniformed guards were removed, and seemingly not replaced, Phyllis Faint filed a complaint with Cal-OSHA, asserting that the workplace was unsafe because of the possibility of violence. What do you advise concerning each of the actions taken by Highend? What should they do about the OSHA complaint? Discuss.

