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FINAL EXAMINATION

QUESTION 1
ONE HOUR
 
Anna Morova hoped to soon complete construction of Sky Tower, her sixty story condominium project.  Ben, the project architect, complained to Anna that workers were using inferior materials, which might diminish the magnificence of his design.  Frustrated by Anna’s rush to complete the construction and her indifference to his esthetic concerns, Ben filed a formal complaint with the county building code inspectors, informing them that the interior plumbing pipes were 1/32 of an inch less in diameter than required by code, which could cause plugged drains after some years of buildup.  Joe, an ambitious reporter for the Daily News, the local newspaper, heard vague references to Ben’s complaint from various sources, and wrote a story which ran on the front page under the headline “Former Convict Morova Building a Towering Deathtrap.”  Little detail was provided, apart from the true statements that Anna Morova “had spent time in jail” and that the project’s architect had gone to the county with “allegations of building code violations.”  Anna had been among the 200 students put in jail overnight in 1967 for her lawful participation in an anti-war rally.  Advance sales of the expensive condominiums dropped precipitously after the story appeared.   

 
Phil, a prospective buyer, told the Sky Tower’s sales agent he was “a little concerned” about the story he read in the newspaper.  When the agent, on instructions from the now-desperate Anna, lowered the price by 40%, Phil agreed to purchase, saying “For this price I’ll take my chances that the place is dangerous.”

Less than a month after moving in, Phil decided to take the interior stairwell down from his third floor apartment to the underground parking garage, rather than await the elevator.    Chuck, the building security officer watching the television monitors for the building, saw Phil, his rival for the attentions of the lovely new desk clerk, enter the stairwell.  Chuck activated the master switch to lock all the doors in the stairwell.  When the electronic passkey wouldn’t open the exit doors, Phil determined his only way out was to walk up the stairs to the one stairwell emergency phone, located on the 42nd floor.  Out of breath by the 10th floor, Phil paused for a cigarette.  The state-of-the-art fire suppression system sensed the smoke in the stairwell and activated the overhead sprinklers.  Cursing, Phil began to run up.  Out of shape for such activities, Phil felt a sudden crushing pain in his chest.  He collapsed on the stairs where he was found minutes later by the fire fighters responding to the fire alarm.  Hal, the newest firefighter on the crew and an aspiring paramedic, immediately announced that Phil had been knocked unconscious by the fall and shouldn’t be moved until they could get a doctor to determine that he hadn’t broken his neck.  While they awaited a doctor to examine him, Phil died.  The autopsy requested by his dependent daughter revealed Phil had suffered a major heart attack.
QUESTION ONE CONTINUED
A valid state law at the time read:  “Sec. 12.   To ensure egress in the event of fire, the emergency stairwells in all multi-story buildings in this state shall be equipped with doors affording unimpeded exit from the stairwell into each floor of the building.”

Discuss the rights and liabilities of these participants according to the principles of tort law you have learned this year.

FINAL EXAMINATION
QUESTION 2
ONE HOUR

Mediscan, Inc. (MS), a manufacturer of high tech medical devices, hired Lill to sell their products to physicians and hospitals in the central United States.  In December of last year she made a presentation to the assembled cardiologists of University Hospital, introducing the X100, the newest cardiac pacemaker from MS.

As she had been instructed to do, Lill emphasized the X100's ion battery, a “permanent power source” that had a functional life of 50 years, eliminating the need for regular surgeries to replace the pacemaker’s battery.  The 50 year figure was an estimate of the battery’s life by MS’s chief engineer.  In making his calculations, the engineer had accidentally used the wrong factors; the actual likely useful life was far less.  MS was aware of the error but, as the brochures had already been printed, MS made no retraction, planning to blame all on the aging chief engineer.

Based on Lill’s presentation, Dr. Smith placed an order for an X100, to be delivered the following week for implantation in his star patient, Olympic marathoner Gail Jones.  Jones presently had a pacemaker, but it was reaching its battery life limit and she wanted the newest and best pacemaker to be in place before her next competition.  In the written “Consent to Surgery” she signed, Gail agreed that Dr. Smith “would use his best professional judgment in the implantation of the new X100 pacemaker.”

On the morning of surgery, Dr. Smith examined the MS pacemaker and discovered it was the X90, a previously marketed model that had been poorly-received by cardiologists because of the difficulty in attaching the leads correctly to the heart muscle.  Dr. Smith, confident of his abilities, decided to proceed with surgery, as Jones was already under anesthetic.
In the middle of surgery, the assistant surgeon, Dr. Anders, jealous of Dr. Smith’s reputation, slipped a tiny thread of copper wire under the pacemaker.  The copper could intermittently short out the pacemaker’s battery, quickly draining the power.  Dr. Smith would normally have checked the pacemaker’s function, including the battery output, before closing up the chest, but he had a golf game at noon.  

Jones’ recovery was uneventful and she was in top form for her next marathon.   At about mile 22, the pacemaker in her chest began to malfunction.  Rapidly weakening, Jones fell behind the pack of runners she had been leading.  Rick Allman, commentator for RTS Television Sports, expressed his satisfaction that Jones was faltering: “Well, I always said her cheating on the steroids and testosterone supplements would do her in.  I guess Malcolm Bostwick, her trainer and drug connection, must have messed up on her dose this morning.”


Jones collapsed and was rushed to the nearest emergency room.  The attending physician, having seen Allman’s commentary, immediately began to treat her for testosterone overdose.  The medication he administered caused a rare allergic reaction.  Jones died within the hour.

Discuss the rights and liabilities of these parties according to the principles of tort law you have learned this year.

