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Unless specifically indicated otherwise, please assume that all of the fact situations below took place in the State of California.

PART I (55 POINTS, 1 hour, 35 minutes)
Paul and Roberta were married in June 2003.  Paul was a human resources supervisor earning $80,000 per year.  He had two children from a previous marriage for whom he paid substantial child support.  He had no separate property.  

Roberta had inherited $5,000,000 worth of cash and miscellaneous investments long before the marriage.  Before the marriage, she lived on the income from her investments.  She spent her days volunteering for various non-profit agencies and playing tennis.
The parties did not sign a pre-marital agreement before getting married, nor did they sign a post-marital agreement at any time during the marriage.

In July 2003, one month after the wedding, Paul and Roberta purchased a home in Sebastopol.  They paid $500,000 for the home and took title as husband and wife.  The down payment of $250,000 came from Roberta’s separate property.  Paul paid the mortgage payments from his earnings.  

In 2004 and 2005, Paul and Roberta remodeled the house.  They added a bedroom so Paul’s children would not have to share a room when they came to visit him.  They also increased the size of the master bedroom, redid the kitchen with all new built-in appliances, put in a swimming pool, and put in new carpeting and upgraded the fireplaces in both the living room and the family room.  The cost of the remodeling was $200,000 all of which came from Roberta’s separate property.

Paul and Roberta separated in September 2006.  The house was their only jointly owned asset of any significant value.  After Roberta moved out, she came back to the house and met with Paul in an attempt to negotiate an agreement as to how it would be divided.  Paul had become very attached to the house, and he repeatedly told Roberta that he “would die” if he could not keep it.  

Roberta suggested that they get the house appraised, so they could get some idea about whether Paul would be able to purchase her interest in it.  Paul was afraid that if an 
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agreement were not reached Roberta would use her vast wealth to fight over the house in court.  He told Roberta how vulnerable he felt and insisted that she show good faith by signing a quitclaim deed to the house immediately.  Roberta signed such a deed on September 21, 2006.
That same day, Paul and Roberta hired an appraiser to value the house.  The appraiser completed his report a little over a month later.  It showed that the value of the house as of October 30, 2006 was $730,000.00.  By that time, the monthly mortgage payments that had been made with Paul’s earnings had reduced the mortgage from $250,000 to $230,000.   As a result, the equity in the house was $500,000.

Paul offered Roberta $250,000 for her interest in the house.  “It’s half the equity,” he told her.  Roberta agreed to the price and suggested that Paul refinance the house and pay her the $250,000 in cash.  Paul replied that he could not afford to make monthly payments on a loan large enough to generate $250,000 in cash to pay Roberta.  He told her that he was afraid that, if he borrowed that much money, the house would soon go into foreclosure, and said again that he would “die” if he lost the house.  

After weeks of haggling, Paul and Roberta agreed that Paul would refinance the house and pull out $150,000 in cash for Roberta, and Roberta would accept a promissory note for the remaining $100,000.  On January 15, 2007, the refinance was completed and Roberta received the $150,000.  However, the terms of the note had not yet been agreed upon   It was not until March 15, 2007 that Paul signed the promissory note.  The note provided that Paul would pay Roberta $100,000 in installments of $500 per month for 200 months commencing September 1, 2007.  The unpaid installments would not bear interest.  Roberta also signed the promissory note indicating her agreement to these terms.
Neither Paul nor Roberta consulted an attorney before Roberta deeded the house to Paul; before Paul refinanced the house and paid Roberta the $150,000; or before Paul and Roberta signed the promissory note.

On July 5, 2007, Paul served Roberta with a Petition for Dissolution of Marriage.  The Petition includes a claim that the house is Paul’s separate property.
Roberta is in your office.  She wants to know what the value of her interest in the house would be if there had been no deed, promissory note or agreement, and whether the deed, note and agreement are enforceable. 
Advise Roberta.
PART II  (45 POINTS, 1 hour, 25 minutes)

Ray and Penny were married in 1978.  At the time of the marriage, Ray owned stock in General Motors worth $10,000.


In 1983, on their fifth anniversary, Ray told Penny that he considered the GM stock, now worth $25,000, to be community property.  Penny thanked him for his generosity, and hugged and kissed him profusely.

In 1987, Ray began working for Pacific Gas & Electric Company (PG&E).   He began accumulating benefits under PG&E’s defined benefit pension plan as of September 1, 1987.


In 1997, Penny inherited $10,000,000 from her father.  She invested these funds in an account with E-Trade that was in her name only.  She did not deposit any community funds into this account, nor did she use any of the inherited assets to pay for the acquisition or improvement of any community assets.  She did, however, use these funds to pay for two lengthy vacations per year for herself and Ray.  Many of the trips were to places outside the United States, such as Europe, the Caribbean, Japan, Tahiti, Australia, and New Zealand.  Although both Ray and Penny had frequent flyer mileage accounts with the airlines on which they traveled on these vacations, they did not use miles for any of these trips.  The air fare was paid with a credit card in Penny’s name, for which an additional frequent flyer mile was earned for every dollar spent.  Penny also used the same credit card for other expenditures.

From the time she inherited the stock until September 30, 2000, Penny did day trading online.  During this period, the value of the E-trade account increased to $12,000,000.  On October 1, 2000, she transferred all of the assets in the E-Trade account to Merrill Lynch.  From this time forward, Penny used the services of a stockbroker to make decisions about how to manage her inheritance, and to make the transfers necessary to carry out those decisions.  By June 1, 2002, due to a serious downturn in the stock market caused by the bursting of the “tech bubble” and the effects of 9/11, the Merrill Lynch account was worth $9,000,000.


On August 31, 2002, Penny moved out of the family residence.  She moved into a new residence which she had purchased with $1,000,000 of her Merrill Lynch assets, and took title to this residence in her name alone.  From this time forward, Penny and Ray have had no joint bank accounts or joint credit cards.  They have not lived together nor traveled together.  Because of Penny’s inherited wealth and the income it provides, they have not filed joint income tax returns since 2001.

You are representing Ray.  Your discovery, and the parties’ respective Declarations of Disclosure, reveal the following additional information: 
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1.
The General Motors stock is now worth $300,000.  Penny is claiming that it is community property.  Ray insists that it is his separate property because he never signed a written transmutation agreement.

2.
Ray plans to retire from PG&E on August 31, 2007.  The jointly retained expert who valued his retirement plan has told you that the Ray will receive $2,000 per month from the plan when he retires.  Based on this monthly payment and Ray’s life expectancy as determined using current mortality tables, the present value of the pension is $400,000.


3.
The current value of Penny’s Merrill Lynch portfolio is $16,000,000.  Ray wants you to claim a community interest in the increase in the value of those assets due to the increase in the value of the E-Trade account while Penny was doing day trading between 1997 and 2000.


4.
As of the date of separation, Ray had 500,000 frequent flyer miles and Penny had 1,500,000 frequent flyer miles.  Ray wants you to obtain a cash payment from Penny to equalize the miles. 


5.
The parties have no other assets of any significant value.  The former family residence was sold in 2005, and the parties equally divided the net proceeds of $300,000.  Penny still has the entire $150,000 she received, and Ray has $80,000 left from his share of the proceeds.

You and Ray are scheduled to have a four-way settlement conference with Penny and her attorney two days from now.  Last week, you received a letter from Penny’s attorney in which she stated the following:


1.
There was a valid transmutation agreement which changed the General Motors stock from Ray’s separate property to community property.  

2.
Penny wants Ray to receive his entire pension.  In return, she wants Ray to transfer to her enough shares of General Motors stock to offset the value of her interest in his retirement.  Penny’s attorney claims that the entire pension is community property.  (NOTE:  You do not need to know the value of the stock, or the precise number of shares it will take to offset the pension, to answer this question.)

3.
The entire Merrill Lynch account is Penny’s separate property.


4.
The Court has no power to make any orders concerning the frequent flyer miles because they have no value and cannot be divided.


Ray will be in your office tomorrow.  He will want to know how you will respond to the legal positions set out in the letter from Penny’s attorney.  Do not include any settlement proposals in your answer; please focus only on your responses to Penny’s legal positions and legal arguments. 

END OF EXAMINATION
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