 SEQ CHAPTER \h \r 1Final Examination

Environmental Law

Professor Wallis


Due Date: August 15, 2007 at 5:00 p.m.


Instructions


Your final examination is 70% of your grade in this class.  Your examination must be typed, spell checked, proof read, stapled, and otherwise in good order.  You response is limited to twelve (12) single-spaced, type written pages.  Please place your student ID number only (do not include your name) and page numbers in the upper-right hand corner of each page of your response.  


When preparing your response, you are limited to course materials only.  When addressing substantive issues, your response on the issue should be proportional to the amount of time that the class spent on the issue.  For example, we placed great emphasis on land use and CEQA, with a lesser emphasis on NEPA, the Endangered Species Act, and the Clean Water Act.  You must set forth black-letter rules of law in your responses, but do not need to cite to specific cases.

Facts

As you know, Paris Hilton has emerged from prison as an altruistic and philanthropically oriented person. She has decided to focus her ample resources in two areas.  First, helping former women prisoners better matriculate into mainstream society, thereby helping to reduce recidivism.  Second, Ms. Hilton was so overjoyed to be reunited with her Chihuahua, that she wants to establish an animal rescue program, for all types of animals, to provide solace and emotional support for ex-convicts.  In an effort to espouse, “the simple life,” Ms. Hilton has decided to relocate to Sonoma County and has purchased two large parcels to develop for her projects.


The recovery center will feature a four-hundred room dormitory that is five stories tall, educational facilities similar to a high school campus, state-of-the-art video teleconferencing abilities, athletic facilities including pools, gyms, horse stables, dressage rings, a track, a small farm or agricultural center, and a public education center.  Ms. Hilton represents that she will develop these facilities in three stages:  first the dorm, then if it is successful, the educational facilities, then the athletic facilities.  Ms. Hilton anticipates that the residents will arrive by car, likely individually, hiring a staff of two-hundred for the full project, who will also arrive by car, and a lot of media attention, people who will also arrive by car.
The first parcel, for the women’s recovery center, is a 200 acre parcel in the Santa Rosa Plain.  The parcel is zoned PF or public facilities, a copy of the zoning ordinance is attached. Sonoma County’s General Plan calls for public facilities because part of the first parcel once held military barracks for 500 people.  The barracks were demolished in the late 1990’s.  The parcel is served by one, single-lane road.   There is ample evidence that this is prime habitat for the California Tiger Salamander, which has been found on adjacent properties, within two-miles of the proposed dormitory.  Forty of the 200 acres are wetlands.  Ms. Hilton proposes to develop the farm and athletic facilities around the wetland facilities in order to feature the natural beauty of the wetlands.  Roughly five acres of wetlands will be dredged and filled in order to accommodate the track and tennis courts, but the ensuing waterfall, complete with a fish ladder, will be quite the show piece.

Ms. Hilton’s attorneys argue that, if CEQA is applicable, the County only needs to consider the environmental impacts of phase one of her project, the dormitory, because she is not certain that she will move forward with phases two and three.

The first property is adjacent to a tributary to the Russian River, Sonoma County’s primary source of drinking water.  Ms. Hilton is proposing what she represents to be, a state-of-the-art sewage treatment plant for the facility that is currently being used in Europe, but has never been used in the United States.  Ms. Hilton proposes to capture all waste-water on site, treat it, and then release into the tributary.  The new technology, while very good, has an average accuracy rate of 90%, meaning that an average of 10% of the sewage may be discharged into the tributary without treatment.
The second property is at the eastern foot of the coastal mountain range in Sonoma County, offered at a shockingly below-market price.  Once she held title to the property and had her staff compare aerial photographs, Ms. Hilton discovered that the property used to have a large canyon with a stream in the bottom of it.  As she has now discovered, the canyon disappeared because it was filled with garbage, solid waste of all kinds from 1900-1970.  The people who did the deed are now deceased, so the EPA is requiring Ms. Hilton to spend hundreds of millions of dollars cleaning up the second property before she can build her animal rescue center.  In response, Ms. Hilton is donating $2 million to support a county ordinance requiring “zero waste” for every entity (business, government, residential, etc.) in the County within the next twenty-four months.  Part of the ordinance includes termination of solid waste pick ups.  Yard waste and recycling would still have a curbside pick up.
The neighbors of both parcels banded together and are aghast.  They do not want the media attention that Ms. Hilton will bring nor do they want ex-convicts and rescue animals next door.  The neighbors are well funded, well organized, and represented by legal counsel.  In addition to opposing Ms. Hilton’s development, the neighbors argue that all development in Sonoma County should be stopped until everyone has a better understanding of global warming issues because the neighbors fear that erratic weather and rising sea levels will cause the Santa Rosa Plain to be inundated within the next twenty years.  The neighbors are opposed to additional car trips, filling wetlands, disturbing salamander habitat and are concerned that cleaning up the illegal landfill will only release more pollutants into air and groundwater and that the illegal landfill should be left alone.

EXAMINATION QUESTIONS:   

1. (Suggested response length:  7 of 12 pages) Assume that you are advising the County of Sonoma:

a. What land use approvals must Ms. Hilton obtain?

b. Is this a project subject to CEQA?
c. If CEQA applies to this project, what must the County do in order to comply (ie:  negative declaration, mitigated negative declaration or an EIR)?  Outline the steps necessary to complete the recommended environmental review.
d. If CEQA is applicable to this project, what is the baseline for analyzing environmental impacts of the project?

2. (Suggested response length:  5 of 7 pages) Assume that you are advising Ms. Hilton:

a. What permits would you advise Ms. Hilton to obtain prior to dredging and filling the wetland?

b. What must Ms. Hilton do in order to comply with the Endangered Species Act?

c. Under the Clean Water Act, what risks might Ms. Hilton incur when she uses experimental technology to treat waste-water which is released into a tributary to the Russian River?  Is there a way for her to mitigate these risks?

d. What CEQA mitigations could Ms. Hilton agree to abate traffic conditions on the narrow road on parcel one?

3. (Suggested response length:  3 of 7 pages) Assume that you represent the neighbors:
a. What CEQA baseline and traffic arguments can the neighbors make for the first parcel?

b. What policy (you need not refer to a specific statute) arguments would you make to support the neighbors’ global warming contentions?  What type of evidence would you put in the administrative record to support the neighbors’ position?
4. (Suggested response length:  1 page)  Zero Waste Ordinance

a.  What policy items should the local community consider when evaluating the proposed “zero waste” ordinance?  What about terminating garbage service?  For this question, please focus on policy issues only, you do not need to cite specific statutes.

