EMPIRE LAW SCHOOL MIDTERM

EXAM  DECEMBER 2006

PROF. PURTILL & WHEELDIN
CIVIL PROCEDURE ISSUE OUTLINE 


ISSUE OUTLINE FOR QUESTION ONE

1.
FRCP 8 "plain and concise" statement showing pleader entitled to relief

2.
Rule 9 vs. Nevada state law


ERIE issue


York


Byrd 


Hanna

3.
Amendment of pleadings Rule 15

4.
Relation back Rule 15C

ISSUE OUTLINE FOR QUESTION TWO
1. Motion to dismiss for improper service of process:  The question is designed to address the proper methods for service of process, tested by statutory language and the constitutional standard of due process required by Mullane v. Central Hanover Bank.  It also requires knowledge of the proper timing for an attack on the court’s exercise of personal jurisdiction and related issues of waiver.

2. Motions to Dismiss for lack of personal jurisdiction/failure to comply with the statute of limitations:  This question calls for the personal jurisdiction analysis and the minimum contacts standards relative to two different pleadings.  It also requires knowledge of the relation back doctrine relative to naming a Doe defendant in state court.

3. Peter’s Motion for Remand:  The facts call for an understanding and analysis of the provisions of 28 USC 1441 and 1446 relative to the prerequisites for removal, and a discussion of subject matter jurisdiction, particularly 28 USC 1332 and the determination of the amount in controversy to qualify for removal.  It also tests the students’ knowledge of the timing for the filing of a petition for removal and various trigger points for that time frame.

4. Removal and remand questions: These two are short answer questions designed to test knowledge of detail relative to the requirements of the proper court to which a case may be removed, and practical ways in which removal can be defeated.

ISSUE OUTLINE FOR QUESTION THREE

1. 40 points.    Robins’ motion to dismiss for lack of subject matter jurisdiction.



The question is designed to test knowledge of the two bases for asserting subject matter jurisdiction. With respect to the federal question, it tests for the well-pleaded complaint rule and whether a private cause of action is provided, and with respect to diversity, the problem of determining citizenship based on an uncertain domicile.

2. 35 points.    The Paiyendaskuy’s motion to dismiss Robin’s cross complaint.



This question covers the grounds for the exercise of supplemental jurisdiction under 28 USC 1367, including the basis for a court’s refusal to assert such jurisdiction over novel state law claims.
3. 20 points.    Robin’s motion for change of venue.



This question requires a discussion of venue rules in general, transfers instead of dismissals for US defendants, and determining the correct venue among several proper locations.

4. 5 points.      Robin’s motion to limit the damages.



This question tests the knowledge of which state’s law governs on transfers.

