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                                                                                                                     Two questions, all of equal weight

Sample Answer:  Question Number One:
A partition action can only occur in the state where the land is located.  Since some of the land is in Woe, the Flux Court is without jurisdiction over that land, although it does have jurisdiction over the Flux portion.  When A. Bell appears in the Flux action, it is only to contest service, which is faulty, so there is no jurisdiction over A. Bell’s person.  

When the court issues an injunctive order it must be obeyed, unless challenged through proper legal channels, and one who disobeys it may be held in contempt.  An exception to this is if a court issues an injunctive order without jurisdiction do so, and it need not be obeyed.  

Here the Court in Flux issued an order partitioning land in Woe and Flux.  The partition order to convey the Woe land was done without jurisdiction.  Contempt for failure to do so is not valid for this reason.  The court has jurisdiction over the Flux property, but A. Bell was not properly served, so there is no jurisdiction to make injunctive orders over him, either.  Therefore, contempt for failure to obey this portion of the order is also invalid.  A. Bell could appeal the contempt citations on these grounds and have them overturned.  These are civil contempts, made in order to force compliance with the court’s orders.  

However, the court also found A. Bell in contempt for disruptive remarks to the judge that she was a crook.  The court has inherent power to maintain order, and such disruptive conduct is the proper subject of contempt citations, whether any person in the court was served properly or not.  Truth is not a defense to A. Bell’s outburst.  This is a criminal contempt to uphold the authority of the court and will be upheld.  However, to enforce the contempt citation the party must be found, or there must be property of his in the state.  His whereabouts are unknown, but he does own an interest in property in Flux.  


Therefore, a contempt citation for a fine could be enforced against his property in Flux, once the court acquires jurisdiction.  


A contempt citation or any other injunctive order has no effect outside the state that issued it.  Therefore, if Kane takes the partition orders and other orders to Woe to try and enforce them, even the contempt citation, he will not be successful because the court had no jurisdiction to issue them.  The courts in Woe could not enforce the partition orders or other orders issued, even if they would like to do so for reasons of comity.  


Generally states are without power to restrain parties from proceeding in Federal Court.  There is an exception for actions in rem, such as partition of real property, where the state has sole jurisdiction.  For the partition action over Flux land an injunction against A. Bell suing in Federal Court would be proper, if proper service could be made on A. Bell and he is given proper notice and an opportunity to oppose it.  This has no bearing on the property in Woe, but if Kane sues in Federal Court over the Woe land, the Federal Court will almost certainly decline to hear the matter because does not have jurisdiction.  The Woe courts could issue such an injunction if asked to do so.

 
Since the Flux court had jurisdiction over its own land, a partition action is proper there, if A. Bell is properly served.  In such a case, the partition action and subsequent orders of the court would be valid, but even so, the courts of another jurisdiction would not be bound to follow them.  If A. Bell is properly served, the matter in Flux could be decided, and in a subsequent action in another state, the court could issue its own injunctive orders to force A. Bell to comply.  But since A. Bell was never served properly with the eminent domain action, or in any other action, the court cannot proceed in that matter until proper service can be made on him.

There is one additional rule that must be considered:  It has been held that a court has jurisdiction to determine its own jurisdiction while the matter is pending.  Therefore, if the court makes orders during this time to preserve the status quo, these orders must be obeyed, and a contempt citation concerning disobedience of those is valid until overturned by proper legal process.  A. Bell should therefore appeal the orders of the Flux trial court.  If successful, and if the court finds he has not been properly served and that there is no jurisdiction over the Woe land, then the orders will be overturned and will probably be a defense to the contempt citation for failure to convey the Flux property. The court was not preserving the status quo. No order of the Flux court concerning the Woe land is valid.

For the land in Woe, a new action must be brought there, and proper service made on A. Bell.  A new action is not necessary in Flux, but still proper service must be made on him.  


Ten points at the discretion of the instructor.
ISSUES STATEMENT – Question Number One:

Partition – Who has jurisdiction?




10

Injunctive orders must be obeyed unless properly challenged:

Exception - Jurisdiction?





10

Partition of land in Woe – Either state – valid?
Contempt citation – for failure to comply – valid?


10

Contempt for disruptive remarks – valid?



15


May contempt be enforced against Bravo’s property?
  5

Order of Flux court – Valid outside state?



10

Injunction against proceeding in Federal Court – valid?

10

If proper service is made, what effect of Flux court orders?

10

What about rule that court has jurisdiction to preserve

the status quo while it considers its own jurisdiction?

10

Ten points at discretion of instructor.

Sample Answer:  Question Number Two:


When it can be shown by clear and convincing evidence that the parties have reached an agreement, but by a scriveners error the writing states something else, the court may order the contract reformed to express the party’s true agreement.   Here, this is not the case.  Alfie erroneously thought he was dealing with a 5,000 square foot building, whereas Bravo had always wanted a 10,000 square foot building, and the written contract reflects that.  Therefore the contract may not be reformed.  The court will not save a party from an error in judgment.  


 A contract may be rescinded for a material mutual mistake, because there was no meeting of the minds.  Here it can be argued that the parties each believed there were different sizes of the building, and it can also be argued that Alfie’s comment of $40.00 per square foot should have told Bravo that Alfie was thinking of a smaller building.  However, it appears that Bravo was unaware of the mistake, which is Alfie’s alone. Bravo should not be required to make Alfie’s calculations for him.  This is a close question, but although some courts may differ, the contract can probably not be rescinded for mutual mistake.  


It is more difficult to rescind a contract for a unilateral mistake.  It can be done if the party making the mistake is not negligent, seeks rescission properly, and the parties can be restored to their original positions.  However, it cannot be done if the other party does not share in the mistake, cause it or have reason to know of it, and is not guilty of fraud or inequitable conduct.  Here, Alfie was negligent.  Further, Bravo is not guilty of fraud or equitable conduct. This is the traditional strict rule, and under this rule, there will be no rescission for the unilateral mistake.


However, modernly more courts are adopting a liberalized rule.  Under the modern rule, courts will rescind for a unilateral mistake if it would be unconscionable to enforce the contract, and the other party is not unduly harmed by the rescission, as long as the parties can be restored to their original positions.  Under this rule Alfie has a better chance of obtaining rescission.  But even under this rule, if a party’s negligence causes the mistake, there will generally be no rescission, unless the negligence is “excusable.”  Therefore, although some courts may grant rescission because of this, probably Alfie cannot get rescission here, either.


Can Bravo obtain specific performance?   When the remedy at law is inadequate, the court may order specific performance of a contract.  It will not order specific 

performance of a personal service contract, but since a construction contract can be done through agents, this is not a bar.  Generally, if the builder breaches a building contract, money damages will suffice.  Here it can be argued, however,  that the contract for additional space is very vague and hard to enforce, so that damages at law are inadequate and there should be specific performance.  


 However, this argument cuts two ways:  A contract must be sufficiently certain for the court to order specific performance.  To construct such additional space on a “time and materials basis” leaves out essential elements, such as the time, quality of performance and the price.  However, since the parties had agreed on the warehouse, presumably at standard building quality, this could be determined as standard in the industry.  Since a refrigeration building is not unduly different than other buildings, the court could use the $40 per square foot figure plus a reasonable cost for the refrigeration and a reasonable profit in accordance with practices of the industry.  Alfie cannot be allowed to gain back the amount he will lose by his mistake by charging a huge amount for the refrigeration space.


If the terms are so vague there is no meeting of the minds there is not contract, and the court could determine that this is true for the additional buildings portion.  On the other hand, the court could determine that the contract was sufficiently certain for an enforceable contract but too vague to grant specific performance.  


In this case because of the above discussion the court could probably decide that the terms are sufficiently certain to order specific performance. At one time courts were reluctant to order specific performance of building contracts because of the difficulty of supervision, and a court could still refuse to do so on that ground.  However, modern courts are more willing to do this, so this will probably not be a bar.


Further, if the court decides that the contract is sufficiently certain to grant specific performance, it may also hold that it is sufficiently certain to determine money damages and refuse to grant specific performance.  In such a case a court could leave Bravo to his damages at law.  


There is another ground where a court might refuse specific performance.  If the consideration is so grossly inadequate that it shocks the conscience of the court, the court may refuse to grant specific performance.  Some courts refer to this as too “unconscionable” to enforce.  In most states the inadequacy of consideration must be coupled with some other wrongdoing on the other party’s part, such as fraud or

 sharp practice.  This seems to be absent here.  Even in these states, however, the parties are left to their remedies at law.  



In summary, although it is a close question, rescission for mistake seems unlikely, although some courts might grant it.  Bravo might be able to obtain specific performance, but even if the court refuses to do so because of uncertainty or unconscionablity, Bravo could still obtain damages at law.


Ten points at the discretion of instructor.
ISSUES STATEMENT – Question Number Two:

Can the contract be reformed?





10

May the contract be rescinded for mutual mistake?



10

Rescinded for unilateral mistake?  Traditional rule.



10

Rescinded for  unilateral mistake?  Modern rule.



10

Specific performance – Personal service/construction contract?

10

Is contract sufficiently certain for specific performance?


10

Is contract enforceable but too vague for specific performance?

  5

Is building contract proper subject for specific performance?

  5

Are money damages adequate?





10

Is contract too unconscionable to enforce?




10

Ten points at discretion of instructor.
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