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The Prosecution would that it was error to refuse to admit all (or portions) of the 911 tape.  The Prosecution should argue that, under Davis v. Washington (2006) __ U.S. __; 126 S.Ct.2266, the 911 tape was nontestimonial.  The Prosecution argues that: (1) the declarant’s statements to the dispatcher were describing events as they were actually happening; (2) the victim was facing an ongoing emergency; (3) the statements elicited were necessary to enable the police to resolve the present emergency, rather than learn what occurred in the past; and (4) the level of formality of the statements was dramatically less than the formality present in Crawford v. Washington (2004) 541 U.S. 36. 


The Prosecuion argues that at least the “first portions” of the 911 tape qualified as Evid.C.Sec.1240/FRE 803(2) excited utterances.  


In OPPOSITION, defendant argues the trial court correctly ruled the 911 tape was testimonial under Davis.  Defendant argues: (1) the caller was describing a situation that had already occurred; (2) the exigency had passed and there was no longer an ongoing emergency; (3) the statements elicited from the caller were describing past events and were not solely to resolve present emergency; and (4) lastly, the situation was not as formal an inquiry as found in Crawford, but was closer to the facts of Hammon.  


Defendant argues that, in light of the 911 call being testimonial, the Prosecution were required to show unavailability and a prior opportunity to cross-examine the declarant, and the Prosecution failed to show either.


Defendant further argues that the bulk of the 911 call was not found to be admissible under Evid.C.Sec.1240/FRE 803(2).



The present case involves the issue of whether statements are “testimonial” or “nontestimonial” for the purposes of the 6th Amendment.  


In Crawford v. Washington (2004) 541 U.S. 36, the Supreme Court partly overruled Ohio v. Roberts (1980) 448 U.S. 56, holding that, when an out-of-court statement implicating the defendant is “testimonial” in nature, its admission violates the Confrontation Clause unless the declarant is unavailable and the defendant has had an opportunity to cross-examine the declarant.


The Crawford holding substitutes a bright-line rule for the case-by-case search for indicia of trustworthiness for “testimonial” hearsay.  The case-by-case approach of Roberts may still apply to nontestimonial hearsay.  See e.g., People v. Cervantes (2004) 118 Cal.App.4th 162, 174 (accomplice’s statement made to neighbor was nontestimonial, trustworthy, and admissible under exception for statements made against penal interest).


The Crawford Court touched upon the approach to be utilized when the statements at issue are non-testimonial.  The Crawford Court stated:


“Where nontestimonial hearsay is at issue, it is wholly consistent with the Framers’ design to afford the States flexibility in their development of hearsay law - as does Roberts, and as would an approach that exempted such statements from Confrontation Clause scrutiny altogether.  Where testimonial evidence is at issue, however, the Sixth Amendment demands what the common law required: unavailability and a prior opportunity for cross-examination.”  Crawford at 69.


Thus, it appears that where non-testimonial statements are at issue, the Roberts test remains the proper test for determining whether the admission of a statement violates a defendant’s confrontation rights.


(In Roberts, the Court set forth what appeared to be a two part test for admissibility: (1) the declarant is unavailable; and (2) the statement bears sufficient indicia of reliability (either because if falls within a firmly rooted hearsay exception or because there is a showing of particularized guarantees of trustworthiness.  Subsequently, however, the Supreme Court ruled in White v. Illinois (1992) 502 U.S. 346 that a showing of unavailability is not required by the Confrontation Clause before a spontaneous utterance may be admitted into evidence.  Thus, where non-testimonial spontaneous statements are at issue, the Roberts/White standard only requires that the statement bear sufficient indicia of reliability to satisfy the Confrontation Clause.  Since spontaneous statements fall within a firmly rooted hearsay exception, they would be admissible under the Roberts/White standard.).


In Crawford v. Washington (2004) 541 U.S. 36, the U.S. Supreme Court held that, under the Confrontation Clause of the U.S. Constitution, testimonial hearsay is inadmissible unless the declarant is unavailable and the defendant had an opportunity to cross-examine the declarant.  


In Davis v. Washington (2006) __ U.S. __, 126 S.Ct. 2266, the U.S. Supreme Court revisited the issue of what constitutes “testimonial” hearsay.  The Davis Court held that statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency, and that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency; they are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.  Davis at 2273-2274.


The California Supreme Court recently provided its own take on Davis in People v. Cage (2007) 40 Cal.4th 965.  The Cage Court set forth what our Supreme Court considers to be the “basic principles” that are applicable in considering a confrontation issue in the wake of Davis.  Cage at 984.


The Cage Court explained:


 “First, ...the confrontation clause is concerned solely with hearsay statements that are testimonial, in that they are out-of-court analogs, in purpose and form, of the testimony given by witnesses at trial.  Second, though a statement need not be sworn under oath to be testimonial, it must have occurred under circumstances that imparted, to some degree, the formality and solemnity characteristic of testimony.  Third, the statement must have been given and taken primarily for the purpose ascribed to testimony - to establish or prove some past fact for possible use in a criminal trial.  Fourth, the primary purpose for which a statement was given and taken is to be determined ‘objectively,’ considering all the circumstances that might reasonably bear on the intent of the participants in the conversation.  Fifth, sufficient formality and solemnity are present when, in a nonemergency situation, one responds to questioning by law enforcement officials, where deliberate falsehoods might be criminal offenses.  Sixth, statements elicited by law enforcement officials are not testimonial if the primary purpose in giving and receiving them is to deal with a contemporaneous emergency, rather than to produce evidence about past events for possible use at a criminal trial.  Cage at 984.


In People v. Brenn (2007) 152 Cal.App.4th 166, the Court addressed the issue of the admissibility of statements made by a stabbing victim to a 911 operator and the first police officer on the scene. 


The Brenn Court held that the 911 tape contained non-testimonial statements.  The Brenn Court acknowledged that the California Supreme Court in Cage set forth relevant factors to consider in determining whether a statement is testimonial, and then stated, in relevant part:


“Applying these factors to the case at hand, we conclude Zupsic’s statements during the 911 call and his subsequent statements to Officer Taylor were nontestimonial in nature.  To begin with, the purpose and form of the statements were not the functional equivalents of trial testimony.  During the 911 call, Zupsic made his statements in response to rapid-fire questioning from the dispatcher.  There was nothing formal, solemn or structured about the colloquy.  And unlike a criminal prosecutor, the dispatcher was primarily concerned with what was happening at the moment, as opposed to what had happened in the past.  The dispatcher was eliciting information in an attempt to assess the present situation and help Zupsic and the responding officers, not secure a conviction in a court of law.”  Brenn at 176-177.



Applying the Cage factors to the present case, the statements made to the 911 operator were non-testimonial.  There was nothing, formal, solemn or structured about the colloquy.  The dispatcher was primarily concerned with what was happening at the moment, rather than what had happened in the past.  While the dispatch asked what happened, her need to know past events was necessary to understand the present situation and to assess what action needed to be taken in response to the situation described by the caller.  Similarly, the dispatcher’s questions about what defendant was “doing right now?”; questions about whether anybody else was in the house; questions about how old was the victim’s daughter, and questions about the existence of firearms in the house were all aimed at assessing the situation - both to know how to respond and to know what a responding officer could expect to find when the officer arrives at the scene.  The dispatcher was not eliciting information in an attempt to secure a conviction in a court of law.


While it is true that the actual event that precipitated the call (defendant pushing the victim) had ended when the call was made, objectively viewed this was still an ongoing emergency.  Defendant, who had just pushed the victim, was still in the house, looking at the victim.    Objectively viewed, this remained an emergency situation.



Since the statements were nontestimonial, there was no requirement that the Prosecution show that the declarant was unavailable or that there was a prior opportunity for cross-examination.


The statements would still need to fall within a hearsay exception.



Evid.C.Sec.1240 provides:


“Evidence of a statement is not made inadmissible by the hearsay rule if the statement: (a) purports to narrate, describe, or explain an act, condition, or event perceived by the declarant; and (b) was made spontaneously while the declarant was under the stress of excitement caused by such perception.”


To render statements admissible under the spontaneous declaration exception, it is required that (1) there must be some occurrence startling enough to produce this nervous excitement and render the utterance spontaneous and unreflecting; (2) the utterance must have been before there has been time to contrive and misrepresent, i.e., while the nervous excitement may be supposed still to dominate and the reflective powers to be yet in abeyance; and (3) the utterance must relate to the circumstances of the occurrence preceding it.  People v. Poggi (1988) 45 Cal.3d 306, 318.


Evid.C.Sec.1200 indicates that the burden of proof is usually on the proponent of the evidence to show that the proffered evidence is within the hearsay exception.  Thus, if the disputed preliminary fact is whether the statement was spontaneous, as required by Evid.C.Sec.1240, the proponent would have the burden of persuading the judge that the statement was spontaneous.  3 Witkin Evidence 4th (2000) Presentation Sec.59, p.91.


The decision to admit evidence under Evid.C.Sec.1240 is reviewed for abuse of discretion.  People v. Phillips (2000) 22 Cal.4th 226, 236.  “Whether the requirements of the spontaneous statement exception are satisfied in any given case is, in general, largely a question of fact. [Citation.] The determination of the question is vested in the court, not the jury. [Citation.]  In performing this task, the court ‘necessarily [exercises] some element of discretion...’ [Citation.]” People v. Poggi (1988) 45 Cal.3d 306, 318; see also People v. Pirwani (2004) 119 Cal.App.4th 770, 787 [“We apply the abuse of discretion standard in reviewing the trial court’s determination to admit or exclude hearsay evidence.  That standard applies to questions about the existence of the elements necessary to satisfy the hearsay exception.”]


The crucial element in determining whether a declaration is sufficiently reliable to be admissible under this exception to the hearsay rule is thus not the nature of the statement but the mental state of the speaker.  The nature of the utterance - how long it was made after the startling incident and whether the speaker blurted it out, for example - may be important, but solely as an indicator of the mental state of the declarant.  The fact that a statement is made in response to questioning is one factor suggesting the answer may be the product of deliberation, but it does not ipso facto deprive the statement of spontaneity.  Thus, an answer to a simple inquiry has been held to be spontaneous.  More detailed questioning, in contrast, is likely to deprive the response of the requisite spontaneity.  But ultimately each fact pattern must be considered on its own merits, and the trial court is vested with reasonable discretion in the matter.  People v. Farmer (1989) 47 Cal.3d 888, 903-904.


Neither lapse of time between the event and the declarations nor the fact that the declarations were elicited by questioning deprives the statements of spontaneity if it nevertheless appears that they were made under the stress of excitement and while the reflective powers were still in abeyance.  People v. Poggi (1988) 45 Cal.3d 306, 319.  


It appears the statements would qualify as Evid.C.Sec.1240 excited utterances.
FRE 803(2) provides: The following are not excluded by the hearsay rule, even though the declarant is available as a witness:… (2) Excited Utterance. A statement relating to a startiling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

FRE 803(2) is broader than CEC 1240: The statement need only relate to a startling event or condition. (See Mendez, p. 283)





***END***

