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Categorization/Character of Gifts


Specific Gifts


Demonstrative Gifts


General Gifts


Residuary Gifts

Ademption

Aunt Mabel had 36 pens, but died with 21 pens.  Barry will probably get only 21 pens and no value for the missing 15. 


Presumption


Evidence



Who has burden of proof?


Honda Accord/Ford Taurus



“My car” specific enough?

Interpretation/Construction


Issue:  The car…


The only car left is by far the most valuable.  Is it “transportation”, or will it provide the transportation he needs? Exploration into Aunt Mabel’s intent would be required here.  On the face of the Will it appears the Cadillac was not contemplated by Aunt Mabel.  However, it fits the description of “my car”.  Will Jimmy get the Cadillac?  Was the sale, and therefore ademption, of the Honda fatal? Or, can Jimmy get the value since there was no compelling need to sell the car, Mabel didn’t herself sell it, and there was enough cash to take care of Mabel for some time without selling the asset?  


How do we get to the inquiry? Ambiguity, Incorrect language or disposition, Incomplete Document or Provision?


Possibly, we can say that there is a car, but not “good transportation”.  There is such a large intrinsic value to the Cadillac that it seems absurd to give it to Jimmy to satisfy a desire to give him transportation.  How do we determine the Testator’s intent?


Can we bring in extrinsic evidence to show Mabel wanted him to have “good transporation” rather than a specific automobile?  Is there an ambiguity?  Patent? Latent?  Is there some other way to get extrinsic evidence admitted?  


Modernly, we can, for just about any situation, use extrinsic evidence to accomplish the decedent’s intended plan of distribution.  Courts allow extrinsic evidence so long as it is probative of the Testator’s intent, and not used to re-write the language of the will.  


However, if we apply the plain meaning rule, and read the will on its face, there appears to be no mistake:  She wanted to give Jimmy a car.  She owned a car at her death.  The car is his!  The Cadillac fulfills all desires of Mabel for Jimmy.  


Issue:  Is survivorship required for any gift?



No.  There is no specific requirement of survival, therefore Hedda, Jimmy and Barry split the deceased brother’s share of the residue.  

Transfers Outside the Will


Can life insurance be transferred by Will?  Yes, if there is not beneficiary designation on the contract.  It will be transferred to the decedent’s estate and to the residue under the will, not by intestacy.  Why?  Because the executor steps into the shoes of the decedent and is entitled to distribute under the will all “probate” property.  Life insurance is only non-probate if a beneficiary is named in the contract of insurance.  

Tortious Interference with Expectancy


Hedda sold the Honda and left Jimmy fighting for the Cadillac.  Can she be found liable under this theory?  Typically, this remedy is enforced against lawyers who make mistakes in drafting documents.  However, it can be brought against any third party interfering with the inheritance.  In this case Hedda had a copy of the will and knew its contents because she presented it to the court.  We can infer that she knew the Honda was to go to Jimmy.  And, she didn’t have a reasonable justification for selling the “unnecessary” things.  Therefore, Jimmy could bring the cause of action against Hedda and probably survive a Motion for Summary Judgement, thus, taking the matter to the trier of fact, in this case, a jury. 
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Did W survive long enough to take under H’s will?

Yes.  She will take under H’s current will.  But, what will she take?  W, or her estate, will argue: everything.  


C will argue that his birth after H executed his will makes him a pretermitted heir.  C will also apply interpretation and construction principals to determine that the word “current” means the estate at the time the will was signed, and does not include separate property.   H will argue that “current” should be read at the time the will takes effect.  Can either use extrinsic evidence to prove their arguments?  There are not enough facts, so rules of construction might be appropriate here.  What rules of construction can be applied here?

Is C a pretermitted heir?  Probate Code Section 21620-21623.  


C was born after the will was executed, but the statute may not apply if the estate was left to the child’s surviving parent, or C was provided for by provision outside H’s Will.  There is no conclusive fact that the inheritance from H’s mother goes to W.  Therefore, it is not subject to W’s, or her estate’, claim.  Also, A & B are provided for outside the will with college funds.  Since not everything goes to W, C may receive an intestate share of H’s estate.  Unless…W’s estate can interpret or construe the word “current” to mean whatever H owned at death.  What is C’s intestate share?  

What happens to H’s separate property inheritance? (Answer under Community Property laws, or non-community property laws)


Is the intent of H to leave his entire estate to W, or only what he owned in 2003? 


H inherited separate property in 2005. He did not convert it to community property.  H did not revise his will.  Can we conclude that he did not want the inheritance from his mother to be converted to Community Property?


Does the word “current” mean at the time of execution of the will, or at death. 


It could be argued that H did not contemplate leaving his entire separate property estate to W.  He may have wanted his mother’s estate to go to A, B & C, his natural children and not to his wife.  


Interpretation and construction are needed here. 


Do A & B have a pretermitted heir claim?


No.  They were alive when H executed his will.  Also, they were provided college accounts, and if this qualifies as a provision outside the will, they may be out for all purposes.  Also, depending on the jurisdiction, C might get 1/3 of the aggregate provisions for A & B in the college funds, or 1/3 of $60,000 -- $10,000 from A’s college fund and $10,000 from B’s college fund.  


Does W, or her estate, have a forced share claim in a non-community Property State?


It is likely that she will receive a forced share of the separate property inheritance.  If you answered from the class materials, analysis of forced share statutes, the UPC, and probable outcome are required.  

