Contracts Final Exam

Date:  April 18, 2005

Professors:  Aiona & Illsley


QUESTION ONE

One Hour

Muzak Company (M) has a nationwide chain of music stores.  On March 1, it sends a “Lease Offer form” to Landlord (LL) – the owner of White Bread Mall – offering to lease space 53 in the mall for 5 years at $2000 per month.   A few days later, LL sends back a form on its letterhead entitled “Shopping Center Lease”.  The form is 10 pages long.  The first page confirms the lease of space 53 for 5 years at $2000 per month.  The remaining pages contain various boilerplate clauses including:

(a) a clause stating that the Mall was a first class, high end retail mall and that the tenants were expected to maintain with all levels of decorum associated with such a mall; 

(b) a  clause stating that each party was absolutely prohibited from assigning any rights under the lease without the consent of the other; and 

(c) a clause stating that the tenant would be liable for two month’s rent for any unauthorized occupancy of the premises.

Muzak is satisfied with the major deal points on the first page of the lease, but does not review the rest of the lease.  On April 1 it moves in.  Neither party actually signs the lease form.

On May 1,  LL borrows money from Bank.  As collateral for the loan, it assigns to Bank all of its accounts receivables for the entire mall.  All tenants are notified to send their payments to the Bank.

On July 1,  Muzak sells its rights in space 53 to Right Wing Records (RWR) by a written agreement signed by both parties which attaches a copy of the unsigned Lease form.  RWR doesn’t review the Lease form in any detail. On July 3, LL sees workers changing the signs at the store but does not inquire further.  RWR moves in on July 15.

On September 1,   LL leases space 52 at the Mall (under the same terms as the Lease for space 53) to Death & Destruction (DD) – which plays loud rap music and specializes in selling drug paraphernalia.  Immediately, space 52 begins attracting a very unsavory crowd.

On September 5,  Right Wing Records informs LL and the Bank that it will not pay its rent until Death and Destruction is evicted.  LL immediately responds with a formal notice evicting Right Wing.  Right Wing indicates that it has no intention of complying with the eviction notice or paying any money to anyone (other than its attorneys) until this is resolved.  It threatens to sue everyone involved for any economic losses it suffers.

You are the attorney for Right Wing Records.  Advise your client of its rights and duties under

contract law.
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SUBSTANTIVE ANALYSIS:

RWR v. LL (and vice versa):

1. Any rights/duties of RWR on lease?  Was it validly assigned/delegated by M to RWR? Clause (if enforceable) only limited right, not power. Also, potential estoppel against LL if had reason to know of assignment and didn’t object.

2. Defenses of LL (obligor)?  

a. Was contract formed?  C/L.  Last shot rule, plus performance.

b. Formation defenses?   Statute of Frauds (5 year lease) – satisfied (enforceable vs. LL because on its letterhead and enforceable vs. RWR because referred to in the written sales agreement between M and RWR).

c. Was leasing to DD a breach of clause (a) by LL?  Interpretation issues? If so,  RWR not anticipatory repudiation by stating won’t pay.

d. But was breach by M (in assigning to RWR without consent) a material breach allowing LL to terminate K?  If so, liquidated damages valid or penalty?

RWR vs. Bank (vice versa)

a. assignment by LL to Bank valid (account) notwithstanding K clause.

b. Bank steps into shoes of LL on the lease.  But not liable for damages (assignment of rights only – not a delegation of LL’s liabilities).

RWR vs. Muzak (vice versa)

a. no breach of RWR-M contract

b. only breach of implied transfer warranties if the anti-assignment clause made the assignment void.

c. RWR could be liable to M if LL sues M for breach based on RWR’ failure to pay

RWR vs. DD

a.was RWR an intended 3PB of the clause in the LL-DD lease whereby DD
 agreed to maintain proper decorum?.
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