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Question One

1. Men’s Health Center records: Based on Davis v. Superior Court. 7 CA4th 1008. Patient‑Litigant exception: Right of privacy compels a court to narrowly construe the patient‑litigant exception. If it is a "garden variety" claim of emotional distress, then no right to get at the counseling records dealing with men’s issues.

2. An X‑Ray is a photograph (FRE 1001(2) and CEC  250) and photographs are covered by the best evidence rule. The DR. Will testify about the contents of the X‑Ray, which presumably shows the condition of the arm. The best evidence rule requires that unless certain exceptions apply (none here) the writing itself must be offered to prove its contents. As long as the writing is offered, so secondary evidence may be offered as well. The DR can explain what the X‑Ray shows and can testify about other facts that led him to conclude the arm was broken. 

3. Attorney‑Client privilege applies because the DR. Is serving as a conduit for the transmission of confidential information between Peter and Caufield. As long as the examination was conducted in private and the report was sent to the attorney in confidence, the attorney‑client privilege will apply. However, the patient‑physician would not apply because by bringing an action for personal injuries, Peter has waived that privilege covering communications for which he seeks damages.

4. Peter’s testimony is sufficient to authenticate the photograph. Peter has personal knowledge of the positions of the cars at the point of rest immediately after the accident. He has testified that the photograph accurately depicts that scene. There is no requirement that the photographer testify.

5. CEC 954 Attorney‑Client Privilege: the privilege can be asserted to prevent anyone, including eavesdroppers from testifying to a confidential communication. (See comment to CEC 954) 

6. Witnesses who are asked during cross‑examination if they told their lawyer the same story as just testified to may invoke the attorney‑client privilege. People v. Tamborrino 215 CA 3d 575.

7. CEC 1010 (f) covers the MFT in the psychotherapist‑patient privilege and the Federal Courts recognized the privilege in Jaffe v. Redmond 518 US 1. The privilege is held by the patient who has insisted the privilege be maintained. The privilege applies at all stages, including trial. The psychotherapist shall claim the privilege whenever she is preset and disclosure is sought unless there is an exception (none here). CEC 995, 1015.

8. Evidence that Wally was watching Ice Age instead of Basic Instinct is impeachment. But whether he was watching one movie or the other is collateral. One may not impeach a witness by contradiction on a collateral matter using extrinsic evidence. CEC 352 is applicable as well.

9.The attorney‑client privilege does not apply to a dispute between lawyer and client concerning the services provided by the lawyer.
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Question Two

Vic testimony re false report: relevance, character evidence of V (Evidence code section 1103), impeachment, 352/403;

Vic testimony re Vic burglary: impeachment with felony conduct vs conviction, staleness, 352/403.

Nic testimony re previous day’s robbery: character evidence, admission for non‑character purpose: common plan, intent, identity, etc, 352/403.

Ace’s offer of proof re Wendy testimony: privilege not to testify against spouse, confidential marital communications, mercy rule character evidence exception, hearsay, exception re spontaneous utterance, defendant’s right to produce evidence.

Pat: relevance, hearsay, state of mind exception, non hearsay to prove bias, 352/403
