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Question One

Issue Outline

Powers of Appointment – 30 points

-- Special power with takers in default. 

Issue:  Was the power exercised properly?  

Rule:  The power must be exercised as required by the enabling instrument.  The majority of states takes the position that the residuary clause does not exercise a power of appointment.  HOWEVER, extrinsic evidence may be used to show a contrary intent.  

Factual analysis:  There are problems with the residuary exercise of the power.  For instance, the trust requires specific reference to the power and the trust instrument.  It could be argued that the language in the will, “…under any trust executed by my late husband…” was specific enough.  

If exercised properly,  does Billy take? 

Rule Against Perpetuities –  40 points


Issue:  Is the Special Power of Appointment valid?


Rule:  (You know the Rule); subsidiary rules:  The perpetuities period runs from the creation of the power.  In this case the date the trust was created.  But, the power was vested in Anna, a life in being, and will be exercised by here with in the Period. 


Issue:  Does the class gift survivorship to age twenty-five (25) violate the rule? Or, is the interest created under the power valid?


Rule:  (You know the rule)


Factual analysis:  The interest created by Anna’s exercise of the power will vest, if at all, too remotely as the condition of vesting is reaching age 25, which, in Billy’s case, is more than 21 years after Anna’s death.  The word “issue” is not specific enough for us to tack the label of “ measuring life”.  Therefore, with no particular life in being at the time the interest was created, the interest violates the Rule Against Perpetuities and the gift to the class of “issue” will not save it.  

Issue:  If not exercised properly, are there takers in default?


Yes, the surviving children of Howard and the Foundation for Flying Pigs.

Charitable Trusts – 30 points


Issue:  Is the purpose of the Foundation charitable according to Law?


Rule:  For a charitable trust to be valid the purpose must benefit society in general such as the relief of poverty, advancement of education, and promotion of health. 


Factual analysis:  On these facts the purpose of the trust is to support a nonsensical Foundation.  However, the Foundation’s scientists have discovered a magnificent benefit to society.  Can this save the trust?  Persuade me!
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Question 2

Issue Outline

Support/Discretionary Trusts – 40 points


From the facts we see that distribution of income to Anna is mandatory.  So, the issue at hand is whether she can get principal for her debts. 


Issue:  Is the trust a Support Trust? A Discretionary Trust? 


Even though the word “discretion” appears in the text of the trust provision, it is not necessarily a discretionary provision.  Whenever the court can interpret the purpose of the trust as “support” for the beneficiary, it will find a support standard and the beneficiary might be able to compel a distribution.  The trustee has “sole” discretion, but must exercise the discretion in good faith.  See Rest. Trusts Sec. 50, cmt. c. (2003)  


Issue:  Will the creditors be able to attach trust assets?


If purely a discretionary trust, then no.  If a support trust, yes.  If a support trust with spendthrift provisions it depends on who the creditors are.  They are not likely the favored creditors like ex-spouses and children awarded child support. So probably the creditors will have to wait for a distribution to Anna to get paid.  

With both issues under this heading you must examine the purpose of the trust, and the language of the trust, to determine whether Anna can get to the principal.  The rules of law are what they are.  These issues are factual and require full analysis in context of Howard and Anna’s life and lifestyle.  

Prudent Investor Rule – 30 points


With $500,000,000 in assets, you would expect a little more than $350,000 in income.  On its face the investment approach looks bad.  Again, what is the primary purpose of the trust?  To take care of Anna.  A paltry .0007% return is awful and on its face is a breach of trust.  This issue should be easy to state.  The Prudent Investor Rule and the Modern Portfolio Theory should be discussed by students thoroughly.  A breach of trust is surely found. 

Duty of Loyalty – 20 points


Issue:  Did Tommy breach the duty of loyalty to Anna?  

The trustee must balance the interests of the various beneficiaries.  Tommy, being one of Howard’s sons, was most likely investing for the future, i.e., for the remainder beneficiaries, hoping that he might be one.  By squeezing the income producing investments and promoting growth assets he favored the remainder beneficiaries.    

Estate Tax – 10 points


Issue:  Will the income interest to Anna Qualify for the Marital Deduction?


This is mostly issue spotting, but also some analysis.  If we have a qualified interest, determinable by an ascertainable standard, then the interest to Anna will qualify.  Unfortunately, it won’t under I.R.C. Section 2056(b)(1) because the interest passes to someone other than the spouse or the spouse’s estate (Anna or Anna’s estate).  Also, our ascertainable standard includes the words “and enjoyment of my beloved wife Anna” which follow some of our “magic” words.  Any taint by these words knocks out the whole interest.  
