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 SEQ CHAPTER \h \r 1Question One

1.  Question does call for a discussion of the nature of the relief sought.  Injunctive relief is historically “equitable,” and damages are historically “legal.”  Prior to Beacon Theatres, trial judges routinely granted equitable relief without use of a jury. 


The Seventh Amendment to the U.S. Constitution “preserves” the right to a jury trial.  When, as here, there is a mixed element of legal and equitable relief, Beacon Theatres held that while a trial judge has “discretion” with respect to the order of trial of issues, that discretion is limited. 


Subsequent cases Dairy Queen and Ross continue the Supreme Court’s Beacon Theatres ruling that the preference for jury trials is very strong in all but a very few circumstances.  


2.  There are two types of challenges for prospective jurors: peremptory and for cause.  It is clear that in using peremptory challenges, under the Leesville holding, counsel cannot exclude prospective jurors based on race. 


The federal practice is that a jury shall be selected at random from a fair cross-section of the community.


Exclusion of groups of people, be they wage earners or members of Kaiser medical group, will, generally speaking, not be upheld by courts of appeal.


The only group exclusions are active military, police, and public officials or those for whom service would mean undue hardship.


It would appear, however, that defense counsel could use all of his peremptory challenges for those who had attended spas. 


3.  Relief from Judgment is available pursuant to Rule 60; specifically, 60(b).  Under 60(b), newly discovered evidence or fraud may be a grounds for such a motion. 


The motion must be made “within a  reasonable time” and here, six months after entry of judgement is a reasonable time.  


It is unclear from the facts whether defendant’s counsel knew the testifying geologist had misstated her qualifications.  


Trial courts have discretion in granting or denying such motions.  There is a strong public policy upholding the finality of judgments.  At some point, it is often said, litigation must end.  Here, the ruling does not appear to be an abuse of discretion, the ruling will be upheld.


4.  In reviewing court rulings, the courts of appeal give deference to trial courts.  It is well-established that courts of appeal will not review findings of fact. 


Here the claimed error is in the trial court’s denial of Motion for Relief from Judgment.  The appeals court will consider the “harmless error” standard of Rule 61.  The standard is, was the trial court’s ruling inconsistent with substantial justice - or does the error affect the substantial rights of the parties. 


While the geologist’s testimony was undoubtedly a factor in the jury’s ruling, the Court of Appeal will probably determine it was a “harmless error.”  


5.  The notice of appeal is jurisdictional in that if the notice is defective, the Court of Appeal lacks jurisdiction.  


While there is “liberality” in requiring compliance with Appellate Rule 3(c), it is clear that a notice of appeal “must specify the party taking the appeal by naming each one in the caption or body of the notice.” 

Question Two
A.  Court’s power to grant leave to file, and to sever late cross-complaints.


Can file a cross complaint any time against new party prior to setting for trial, after that need leave of court. Grounds: arising from same tosto; related to case; sought leave reasonably promptly upon learning of need; leave liberally granted to allow filing, but court has discretion to sever it to protect against prejudice to the new party.

B.  Court’s power to control the order of proof, bifurcate damages from liability.


Court has the inherent power, and statutory authority in both fed and state rules, to order the proof of issues in the interest of judicial economy and interest of justice.  Typically to save time, resources, inconvenience to witnesses.  If it will dispose of the case, too, an issue may be ordered to be proven first.

C.  Be able to identify and give the authority for cross claims, third party claims, and counter claims.

For last group of questions:

(45 pts) D.  DC’s claim that the state court judgment in its favor precludes all of 


Parker’s claims in the federal suit.



Rules on res judicata and collateral estoppel; first discuss whether these are the same claims being litigated, calling for a discussion of the difference between different causes of action, or different theories of relief; the FWCA addresses specific conduct by the defendants, and a different mechanism for the damage (undermining versus tractor hitting the barn); then identify that this is a state court judgment, being argued as preclusive of a federal claim within the exclusive jurisdiction of the federal court.  Focus on 28 USC 1738 (full faith credit statute) and the mandate that state law rules for preclusion must be referred to first; analyze the state rule given; then determine whether there is an exception to 1738 which would allow the claim to go forward;  discuss whether a claim within the exclusive jurisdiction of the federal court can even be precluded, i.e., can such a claim be considered to have been impliedly excepted from 28 USC 1738 by virtue of the Act granting exclusive jurisdiction to the federal court. [Marrese decision; court didn’t decide the issue.] 

(5 pts)
E.  Parker’s claim that the state court action bars DC’s claim for money 


owed on the contract.



1.  Rule on Compulsory cross complaint, to include knowing when one is required and the res judicata effect of failing to raise it at first trial.  Here: should a claim for payment have been made back against Parker, who was suing for rebate.  Issues: whether the claim arose out of the same transaction, etc; same exact facts;  a claim back against the party suing you; must be brought or lost;  same rule in CA as in Fed relative to claim preclusion, i.e., failure to raise a compulsory cross-complaint, or a compulsory counter claim, in both CA and Fed rules, bars a second suit on that claim.

(5 pts)
F.  LE’s claim that Parker’s failure to join LE in the state action bars the 


federal claim against LE altogether.



Familiarity with the rule that a party may be joined for claims related to the original claim, but failure to join one who may be joined, but who is not required to be joined, does not necessarily bar subsequent claim against that party.

(20 pts)  G.  LE’s claim that all of Parker’s claims against it are precluded by virtue 


of the state court action.



Knowledge of the  elements and rules on the defensive use of collateral estoppel; not the same parties, but arguing that claims are the same, and have been litigated adverse to Parker, who should be precluded form suing anyone for them (no property damage; caused his own injuries). Analyze the property damage: none determined; personal injuries: his own conduct. 

(5 pts)  H.  CE’s claim that DC’s indemnity claim is barred by virtue of the state 


court dismissal of DC’s prior cross-complaint.



Understand and analyze the preclusionary effect of the dismissal with prejudice of a cross-complaint not actually litigated. 
Know the typical rules: the claim must have actually been litigated and the determination essential to the prior judgment;  know also that a dismissal with prejudice typically precludes another suit. Discuss and decide.  Should this dismissal be considered on the merits? Litigated for purpose of preclusion? Fairness argument relative to preclusion? Should DC have anticipated that another suit was coming?

Question Three

1.  Calls for a discussion of 26(b)(1) and 26(b)(3).


Clearly the memo is relevant and meets the “reasonably calculated” standard.


Open question as to whether material was prepared “in anticipation of litigation.”  If so, party seeking discovery must show “substantial need” and “unable to obtain equivalent by other means.”


Even if required showing is met, the court shall protect against mental impressions of an attorney concerning the litigation.


Blanket denial of the protective order was incorrect.


2.  Rule 56 the standard for summary judgment is that there must be an absence of a “genuine issue as to any material fact.”


The moving party must establish the non-existence of a critical fact or that the non-moving party lacks sufficient evidence to prove a critical fact.  


While High Tech’s responding declarations do not in and of themselves reflect the expert’s testimony, the experts’ declarations do not eliminate that batches of silica sent to High Tech were contaminated. 


The experts’ depositions are opinion testimony that should be subject to cross-examination for determination on credibility, credentials, bias. 


A factual dispute exists, should go to the jury, judge’s ruling was correct.


3.  Calls for discussion, application of Rule 50, a(1) and a(2).


Court may grant a motion for judgment as a matter of law when there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue.”


Judgments as a matter of law “may be made at any time before submission of the case to the jury.”


Here, High Tech made no such motion “prior to submission to the jury.”  As such, it cannot, post-verdict, move for judgment as a matter of law. 


4.  Rule 59 provides any party may move for a new trial; however, any motion for a new trial must be filed no later than 10 days after entry of the judgment.
