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      ISSUES OUTLINE

PART I

a. Identify Moore-Marsden as applicable law (5 points)

Pre-marital appreciation belongs to H per Marsden (5 points)

Recitation of Moore Marsden formula and correct application (10 points)

b. Family Code §852 requires express declaration of intent to change character for valid transmutation (5 points)

Analysis of document per FC §852 and lawyerlike discussion of whether it document meets the statutory test (5 points)

c. Set-aside of document:  Analyze facts in light of  FC §721 and Delaney decision; W obtained unfair advantage and therefore can’t rebut presumption of undue influence (10 points)
d. Based on Delaney analysis, stock portfolio is H’s SP.  (5 points)

e. Based on FC §721, Fields v. Michael, Lister:  H owes community for value of trips, therefore owes W half of that value (5 points) 

PART II

a. Value of community interest in Wendy’s plan:  $100,000 - $35,000 = $65,000 (5 points)

b. Court need not use same method to distribute both parties’ plans: Bergman (5 points)

c.
Homer’s plan = 


225,000


Wendy’s plan =


  65,000

Homer owes Wendy for his:

112,500


Half of Wendy’s plan = 

 -32,500

Net Homer owes Wendy = 

  80,000   (10 points)

PART III
a.
This presumption applies when the community contributions to the educated spouse’s education or training were made more than 10 years before the commencement of the proceeding.  Family Code §2641(c)(1).
b.
The effect of rebutting the presumption is that the community is entitled to reimbursement for the community contributions made to the educated spouse’s education or training.  Family Code §§2641(b)(1), 2641(c). 
c.
The separatizer’s right of reimbursement is the pro rata amount of the refinance proceeds, measured by a fraction whose numerator is the amount of the separatizer’s separate property contributions to the acquisition or improvement of the refinance property, and whose denominator is the equity in the refinanced property as of the date of the refinance, which can be traced to the second residence.  Walrath.
d.
Under Pereira, when the court apportions a business owned by one party as of the date of marriage, the separate property interest consists of the value of the asset as of the date of marriage, plus a reasonable return on that value from the date of marriage to time of trial.  The community property interest consists of the remaining value of the business as of time of trial.  This formula is used when the court determines that, of the various possible reasons for the increase in the value of the business during the marriage, the primary reason is the skill and effort of the business-owner spouse in bringing about that increase in value.
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