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Question One
1. The Doctor is a consultant hired to assist the attorney in preparing for the trial. His work is protected as attorney work product and any conversations may be protected by the attorney-client privilege as well if he was a conduit of information. The doctor-patient privilege would apply if Paul reasonably believed the doctor was licensed to practice despite the revocation by the state.

2. Evidence of lack of prior complaints may not be relevant. It is possible others fell or had problems negotiating the stairs because of the handrail or lighting and chose not to complain. If the silence is to substitute for the statement “there is nothing wrong with the stairs” it could be hearsay. However, the act of not complaining generally does not constitute the kind of assertive nonverbal conduct contemplated by the hearsay rule. CEC 225 and 1200; FRE 801(a). Evidence of complaints must relate to conditions or circumstances that are similar to the ones in dispute. See Beauchamp v. Los Gatos Golf Course 273 Cal App 2d 20. The court would want to know whether there had been changes to the stairway during the 5 year period, whether the manager would have been the one to receive complaints if any were made and anything else that could go to the relevance or materiality of the testimony.
3. The presence of third persons to further the interest of the patient in the consultation does not strip the information of its confidential nature in the psychotherapist-patient privilege. Disclosing information in the presence of members of a therapy group does not defeat the privilege.  If Montel is to serve as a conduit of information from the patient to the psychotherapist then the communications would be confidential. (Luhdorff v. Superior Court 11 CA 3d 485.) If Montel is necessary for the group therapy and to assist the therapist, then his lack of qualifications under the code would not be a bar to asserting the privilege. The privilege should also apply to the “admission” of fault made in the group which would be an exception to the hearsay rule. Proponent could argue that the statement has nothing to do with psychotherapy or group issue in trying to gain admission.
4. Two lay opinions are offered: a. Paul was intoxicated and b. the fall was caused by the intoxication. Lay opinion is ordinarily not admissible unless it is rationally based on personal observation/knowledge and is either helpful or necessary to the finder of fact. Kravitz can describe the odor and any movements she saw Paul make prior to the fall. The conclusion about intoxication would probably be allowed as well. As to the second conclusion, it would be difficult to describe the mechanics of the fall and distinguish whether it was caused by a bad handrail or intoxication or both. The witness can testify as to her observations which would be helpful and necessary for a clear understanding of the facts.   
5. Are splinters a known condition? The court would need to know if the handrail was in the same condition at the time of Paul’s fall. If the court believes the circumstances are substantially similar the court will admit the evidence. The defendant should request a limiting instruction as to the use that could be made of the statement about what caused the splinter and whether the defendant had knowledge. The manager’s expression of sympathy: Statements of sympathy are inadmissible as to an admission of liability, although statements of fault that are attached may come in. Here there does not appear to be a direct admission of fault. We do not know if enough about the manager’s firing to know if it is relevant (or even true.)  
6. The psychotherapist privilege does not cover warnings by psychotherapists about a patient’s condition when the substantive law governing the case makes such warnings a material issue. San Diego Trolley, Inc. v. Superior Court 87 CA 4th 1083.
QUESTION TWO
 SEQ CHAPTER \h \r 11.  Wendy 911 call: hearsay, Crawford-confrontation, spontaneous/contemporaneous statement, unavailability, no testimonial statement, confrontation forfeiture doctrine.

2.  Ruth’s testimony: hearsay, prior consistent statement, impeachment by bad character evidence, relevance of being married to a robber, privilege not to testify against spouse, 352.

3.  Curt’s testimony: hearsay, former testimony, prior identification, impeachment of hearsay declarant, opinion evidence admissible for impeachment, impeachment by impaired ability to perceive
