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Question 1 

Outline of issues that the fact pattern provided raises.

Intro paragraph: What are the standing issues for any third party.  Zoning generally does not implicate a federal issue so any legal action will be in state court.  See note 1 on page 1119

Zoning general issues

Police Powers issue under the Tenth Amendment.

Zoning ordinances are presumed reasonable. 

Must not be arbitrary and unreasonable.

Relationship to the public health, safety, welfare, or morals.
Question:

1) Is this a “regulatory taking? Substantive due process?   See page 1079 Loretto v. Teleprompter Manhattan. 

2) Is this a “regulatory taking”?  Injurious to the health, morals or safety? Property valueless? “Reasonable return test” “balancing test” “legitimate state interest”   Lucas v. South Carolina case on page 1076  “Insulation doctrine” page 1091 If the ordinance constitutes a taking what is the standard:  compensation or  invalidation.  “Inverse condemnation” page 1095 

Public nuisance?   

3) Easement expansion vs an eminent domain - public purpose taking?  Potential impact on set backs - “bulk variance”   How is compensation determined? 

4)   Suspect class? See page 1124  Level of scrutiny? Equal protection/14th amendment?   

Federal Fair Housing Act?     

5) Free speech/1 st amendment/14th  amendment - commercial speech?  Is this a taking? Due process violation?  Equal protection?    Implements a substantial governmental interest? Directly advances that interest? Reaches no further than necessary?   “Time, place, manner” Is aesthetics a proper subject for zoning?  Amortization.

6)  No industrial use in existence only commercial. Cumulative use issue?   “Downzoning” Nonconforming use.  Amortization of nonconforming use?  Valid exercise of police powers? 

Non-use for 6months?  Lesser use waives right to resume greater use.  Is aesthetics a proper subject for zoning? 

7)  re-zone but protect the character of the neighborhood with a conditional use permit requirement.  -  Variance   “Bulk”  vs. “Use”   Unreasonable economically, unique circumstance, essential character not changed.   Board of Adjustment /zoning board of appeals 

Spot zoning.  “Text”  vs. “map” amendment? 

Question 2

After-acquired title in grandfather; estoppel by deed

Race vs Notice vs race-notice jurisdiction

Trustees sale procedure and effect on title defects

Extra credit for discussion of distinction between Alice as executor and Alice as sole heir

Warranties contained in a trustee’s deed

Marketable title - 

Merger of interests in Charlie as extinguishing the easement

Easement by implication or necessity

Warranties of title in deed to Charlie

Agent liability for misrepresentation

Damages available to David from title insurance – price of property vs actual damage

Constructive notice as to occupancy of house with respect to Charlie

Prescriptive easement by David 

Effect of quitclaim vs grant deed and warranties of title
