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Question One

Duty of Loyalty


The duty of loyalty requires that the trustee manage the trust in the sole interest of the beneficiaries.  In this case, Big Bank kept a lot of cash in its own bank, and did not diversify the deposits.  There is risk in so much on deposit with cash account insurance at levels less than $900k for trust accounts.   The bank has clearly benefited from holding so much cash in its own bank.  One could argue that this is a self-dealing issue as well as Big Bank benefits financially from such large deposits in its bank.  We have the “no further inquiry” rule.  

Damages discussion is important here.  What does Big Bank owe the trust and beneficiaries?  What is the measure of damages?  The trustee fee will be disgorged and returned to the trust corpus.  California Probate Code section 9601 et seq. sets for the California rules.  


Prudent Investor Rule/Modern Rules of Fiduciary Investment

For many reasons this portfolio is deficient.  The modern rules of investing would surely find this to be below standard.  Even the old rules of safety and security are violated by the trustee’s lack of diversification.  Full discussion of the old rules as well as the modern rules is required here for full credit. 


Duty of Impartiality


The trustee must deal with the trust assets and administer the trust impartially for the benefit of all beneficiaries.  This includes the remainder and contingent beneficiaries.  There is no question the continuation of the business for three years after Husband’s death and the bond investments benefited only the life income beneficiary to the detriment of the remainder beneficiaries.  What is the measure of damages?  Disgorgement of fees is once again a remedy, as is surcharge for loss in value.  
Question Two

Power of Appointment


Is this a valid power of appointment?  It appears so at first glance, but there are flaws.  Factually, it looks like an inter vivos pledge, not clear on whether it takes effect on death or not.  What is a power of appointment and what are the specific elements for validity?  

The Power must be exercised as set forth in the document that creates it.  Majority rule/Minority rule.  The issue here is whether the residuary clause of Olivia’s will exercised the power without reference to the power specifically.  The clause in Olivia’s will looks like a blending clause.  The majority of jurisdictions do not allow such an exercise unless it appears from the creating instrument that it was the donor’s intent to allow exercise by a blending clause.  In this case the creating document requires reference to the power.  


Was the Foundation pledge form a valid exercise?  To receive full credit you must discuss whether this might be valid if the exercise in the will was invalid. 


What happens if the gift over is invalid?    Capture?  Reversion?  Cy Pres? (See below)


Charitable Trusts


This is a question with issues regarding valid charitable purpose and Cy Pres.  Full discussion of each is required.

If the gift in default of appointment is valid through cy pres, is the nature of the trust a valid charitable purpose?  

