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ISSUES OUTLINE

PART I:  35 POINTS


1.
Does Winnie have a Marvin claim?

Pro:  joint bank account, credit accounts, joint title to car.   5 POINTS

Con:  separate accounts, name not added to house, Hal’s SP continued to make house payments    5 POINTS

If resolved in favor of pro:  There’s an enforceable implied agreement to share assets as of the date of cohabitation.

2. Effect of joint title to house

a. Pre-1984:  Lucas applies    5 POINTS

b. Joint title to single-family residence means CP presumed.  Can rebut with tracing and showing of agreement/understanding     5 POINTS

c. Evaluation of rebuttal evidence   10 POINTS

i. If no Marvin agreement, tracing is done:  Hal’s house was SP before transfer

ii. If there is a Marvin agreement, then Hal can’t trace transfer to SP and he loses.

iii. Agreement or understanding.  Depends on whether court believes Hal.

CONTINUED PART I

d. If no Marvin agreement and court believes Hal re: agreement or understanding, then Hal has a SP interest based on SP paydown and portion of appreciation (no Moore-Marsden because Hal’s SP was paying mortgage from date of cohabitation to date of marriage), calculated per Lucas as follows:  5 POINTS

Lucas calculation of CP/SP interests:   


Principal paydown:


$20,000


Portion of appreciation:



20,000
  X 800,000 = 

200,000


80,000





SP interest = 




220,000





CP interest = 




680,000




Total = 




900,000







Hal’s interest =



560,000




Winnie’s interest = 



340,000




Total = 




900,000

PART II:  15 POINTS

1.
Proof of joint accounts, combined with absence of proof of separate accounts, makes it more likely that the Court will find a Marvin agreement.    5 POINTS

2. Winnie’s reference to the date the cohabitation commenced is an agreement or understanding as to Hal’s separate interest in the house, notwithstanding the existence of a Marvin agreement to share assets from the date of cohabitation.   5 POINTS

CONTINUED PART II
3. Thus, even though the house is jointly held, Hal will get a Lucas separate interest in the house calculated as follows:     5 POINTS


Principal paydown:


$16,000


Portion of appreciation:


16,000
  X 810,000 = 


162,000

80,000


SP interest =




178,000




CP interest = 




722,000




Total = 




900,000







Hal’s interest =



539,000




Winnie’s interest = 



361,000




Total =


900,000


The question contains an issue of first impression, namely whether pre-marital appreciation can be added to the separate property interest in the Lucas calculation in this case.  While I don’t believe that’s the way the courts would go, I am giving full credit for  arguments made in support of this result.
PART III:  30 POINTS


1.
Reimbursement statute:   FC section 2640(c):  Party who contributes funds to improvement or acquisition of other party’s SP is entitled to reimbursement upon disso.    10 POINTS


2.
Is a written agreement required?   No (per statute)    10 POINTS

CONTINUED PART III

3.
Is the statute retroactive?   10 POINTS



Pro:  Old law – no reimbursement without agreement –resulted in rank injustice.  Spouses didn’t contribute to other spouses’ SP without expecting something in return.  Will result in unfair advantage to recipient, particularly where fiduciary duties exist (Delaney).  Howard’s contribution of SP to improve Wanda’s house is presumably the result of undue influence;  Wanda has burden of rebutting, and there’s no evidence to show that full disclosure was made or that the transaction was fair to Howard.



Con:  No different from 2640(b):  Contribution of SP to CP.  That statute is not retroactive as a matter of due process (Heikes).   Delaney distinguishable:  in that case, H had a learning disability and W was a paralegal.

PART IV:  20 POINTS

1.

a.
What is the general rule concerning the date of valuation of community property?   

Valued as near as practicable to time of trial.  FC 2552(a)  2.5 POINTS

b. State an exception to that rule.  

One-person businesses are valued as of date of separation.  In re Marriage of Green.    2.5 POINTS


2.
Assume that a defined contribution retirement plan contains both community property and separate property contributions.  How would the court apportion this plan?



Tracing principles apply.  Contributions during the marriage, and gains or losses thereon, are CP.  Contributions made before marriage and after separation, and gains and losses thereon, are SP.     5 POINTS


3.
During the marriage, Wife purchases a car and takes title to it in her name alone.

a. What is the presumed character of the vehicle, and which presumption applied?

Property acquired during marriage is presumed community property.     2.5 POINTS

CONTINUED PART IV
b.
How is the presumption rebutted?



By tracing the asset to separate funds.  2.5 POINTS

4.
Assume that the Wife in question 3 above purchased the car for $20,000, still with title taken in her name alone; made the down payment with $5,000 of separate funds; and obtained a loan for $15,000 to pay the balance of the purchase price.  Assume further that, in the loan application, she showed both her earnings and Husband’s.

a. What are the separate and community interests in the vehicle at the time of purchase?

Vehicle is CP:  Presumption not rebutted because most of purchase price came from CP source, but W will still have a separate interest.   
Separate:  $5,000




Community:  $15,000.  Lender relied on CP for repayment. 

2.5 POINTS



b.
If, at time of trial, the vehicle is worth $10,000, what are the `



respective interests in the vehicle at that time?
SP:  $5,000 per FC 2640(b); CP $5,000 because it takes the entire depreciation hit per 2640(b)         2.5 POINTS
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