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ANSWER OUTLINE


QUESTION 1

Anna v. Joe/Daily News  (Defamation)     (Define tort)  Anna does not appear as public figure from facts; possible legitimate public matter interest in safety/building code violation in city(s largest building.   Daily News clearly a media defendant;  NY Times/Gertz standards may both be argued reasonably.   (Actual malice( standard arguably violated by application of term (convict( to this private person, when public record reflects merely one-night stay in jail with other political protesters; this (criminal( label one of the four original (slander per se( categories and presumed defamatory.   Daily News directly liable as publisher, not merely vicariously liable via respondeat superior doctrine.  6 points
Sky Tower/Anna v. Joe/Daily News  (False Light)   (Define)   Even if the allegations of the news story were held to be based in sufficient fact to protect media defendant if NY Times (actual malice( standard applies and not shown, defendants may be libel for casting Anna and her project in a false light.   The notion that the building code complaint of too-narrow plumbing pipes makes the building a (deathtrap( may be seen as so exaggerated as to qualify. 3 points
Sky Tower/Anna v. Joe/Daily News  (Trade libel)  (Define)   Non-personal defamation of business or product shown here by 40% drop in sales post publication.   Note that architect Ben has privilege of reporting violation(if in good faith he believes it exists(to official interested party, the building code inspectors.  No liability unless false.  2 points
Estate of Phil v. Chuck   (False Imprisonment)   (Define)    Phil aware of his confinement.  No negligence; Chuck(s intent evident.   Major issue of causation of injury.   To attempt to secure release, Phil reasonably climbs toward 42 floor; his cigarette-smoking/impaired respiration/heart function an ordinary human activity, as is increased pace to escape activated fire sprinklers.    Chuck likely liable for Phil(s death, or as joint tortfeasor with firefighter Hal. 

Phil(s daughter may seek her own damages if jurisdiction statutorily allows wrongful death suit.   Phil(s estate may also seek compensation specifically for Phil(s pain and suffering from onset of FI to death if survival suits allowed.   7 points
Estate of Phil v. Sky Tower  (Negligence)  (Define)    Sky Tower unlikely to be held vicariously liable for employee Chuck(s intentional tort/crime, unless foreseeable(not under these facts.   However, Sky Tower owes duty as property owner to tenants and others to maintain common areas in reasonably safe condition.   This duty made specific by the statute.   Discussion of doctrine of violation of statute/negligence per se might reasonably find statute does not apply (Phil not escaping from (fire( as hazard expressly named in the statute) or does apply (statute clearly intended to ensure exit on every floor in case of emergency, as here).   As with defendant Chuck, causation issue here requires discussion of possible negligence of fire fighter Hal (discussed below) as supervening event severing Sky Tower liability(unlikely, as (peril invites 

QUESTION ONE CONTINUED
rescue((or finding of substantial contributing causes making some or all three defendants joint tortfeasors, j & s liable for Phil(s death, unless expert testimony able to distinguish nature and quantum of cause of death.  Possible argument of assumption of the risk; Phil(s expressed willingness to (take his chances( with Sky Tower probably not sufficiently specific to this risk and existence of statute creates strong presumption of duty not easily waived by such general acknowledgment.  Certainly not contemplate risk of intentional tort by Chuck.  Second possible defense argument that Phil(s smoking and decision to run up stairs an actual cause and negligence contributing to his own injury(likely a minor percentage of fault if comparative neg applied.  9 points

Estate of Phil v. Hal/Fire Dept.  (Negligence)   (defined above)    No common law duty to rescue unless special relationship or defendant created peril.  Once undertaken, as it appears from facts, fire fighters had duty to act reasonably in conducting rescue; reasonable that other firefighters heed new firefighter Hal(s uniformed and precipitate diagnosis injury and refrain from other help until an MD arrives?  FD likely liable if Hal or crew found neg; question of public entity immunity for tort.   If neg, issue as identified above of contributing substantial cause to Phil(s death or act sufficiently neg to sever chain of causation to Chuck and/or Sky Tower. 6 points
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QUESTION 2

Estate of Jones v. Mediscan  (Product liability)
 Mediscan(s faulty design of the 
then-misrepresented virtues of the X100 pacemaker not a basis for liability.  This 

variation of common law negligence (define) which imposes on all manufacturers a duty
of reasonably safe products for foreseeable users and uses still requires a breach of that 
duty(present in these facts- and both actual and proximate causation.  Actual causation 
not present: Dr. Smith elected to use the provided X90, not the X100.  Without actual 
causation, no consideration of proximate cause.


Issue of defective design and failure to warn of the difficult-to-attach leads of the X90 
might be offered, but the expert/physician(s knowledge of the problem and decision to 
proceed a potent superceding cause sufficient to sever the chain of causation between 
Mediscan(s manufacture/marketing of the pacemaker and Jones( death.   5 points
Estate of Jones v. Dr. Smith  (Negligence, battery)      Those acting on behalf of decedent 
Jones bring actions for negligence and battery against Dr. Smith.   The knowing 

implantation of the X90, when the written informed consent signed by Jones specified the  
X100, vitiated the terms of the consent and made Smith(s surgical slicing and chopping a

battery (define).

Was Smith negligent (defined above) in Jones( surgery?  Facts state that it was Smith(s 
practice to check the pacemaker(s output prior to closing.  
Had he done so here, he 
might have discovered Dr. Ander(s sabotage of the device (of which, infra).  Expert 
testimony necessary to prove the standard of cardiology practice in this regard which 
defines the duty Smith owed to patient Jones; that Smith normally checks is indicative, 
but not conclusive of the prevailing standard.
If checking would have revealed Ander(s wrongdoing, Smith still liable: but for his 
failure to check, Ander(s wrongdoing would not have successfully sabotaged the 

pacemaker and Jones would not have died when and as she did.   If not proved,

Ander(s battery against Jones a clearly superceding act, breaking chain of proximate 
causation.  May be reasonably argued that Jones( death an (indivisible injury(, leaving 
Smith and Anders(and possibly the ER MD(jointly and severally liable.     10 points
Estate of Jones v. Dr. Anders  (Battery)    Immaterial that Ander(s ultimate desire was to 
damage Smith professionally; he intended the act of harmful touching, a battery.  Punitive 
damages may be had if this intentional tort held outrageous.   No issue of negligence by 
Anders.   Possible argument that Smith was senior MD and stood as employer, and so 
vicariously liable for Ander(s act disregards doctrine that employer not generally held 
vicariously liable for employee(s intentional torts/crimes, unless foreseeable.  5 points
Question 2 Continued
Estate of Jones v. Allman   (Defamation)  (Define) Unless a particular statute to the 
contrary, common law allows no cause of action for defamation of the dead.  (If this 
doctrinal point overlooked, credit given for finding of liability here, if well presented.)  
Subsidiary argument that heirs may suffer particular pecuniary damage due to the 

defamation a consideration,  but personal dignitary nature of defamation action not likely 
to support such a suit.  3 points
Bostwick v. Allman/RTS Television   (Defamation)  (defined above)  Allman(s televised 
publication of the clearly defamatory allegation that Bostwick was provider of illicit 
substances likely defamation.  Though spoken, media- disseminated speech generally 
held to be libel.   No pecuniary/special damages therefore need be shown. Question of 
whether Bostwick a public figure and whether matter was one of  public concern 

determines whether (actual malice( of media defendant need be shown.  No respondeat 
superior vicarious liab need be offered; RTS was the publisher,  a direct tortfeasor.  5 
points
Estate of Jones v. ER Doctor  (Negligence)  (MD/professional standard, defined above)

To rely on sportscaster(s diagnosis an unquestionable breach of doctor(s duty to conform 
to professional standard of care.   Issue of actual cause of Jones( death(initial neg of 
Smith, intentional wrongdoing by Anders, or negligence of ER doctor?   If indivisible, 
joint and several liability in likely wrongful death (if statutorily allowed) suit by 

heirs/family.

If permitted by statute, Jones estate may also seek damages in survival action, for Jones( 
pain and suffering prior to death caused by Smith, Anders, and/or ER doctor.  5 points    
