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This is a take home exam.  You may use your text, class notes, and any reference materials of your choosing.  You may not, however, confer amongst yourselves or with any other person.  Although there is some disagreement in the legal community, you should assume the term “person” includes Bankruptcy Lawyers. 


You must type your Student IDN in the upper right hand side of the exam.


Yes or no answers standing alone will not suffice: You must explain your answers as if you are writing to someone without any knowledge of bankruptcy law. 


Your answers should be prepared on the exam itself below each question as follows:


Question 1


Answer:


Question 2


Answer:


The exam is due to Professor Fallon no later then 5:00 pm on Monday, August 6, 2007.  Please email your final exam answers to Professor Fallon at manders@fallonlaw.net. (Professor Fallon’s secretary)(Please state in the subject “Final Exam”)


___________________________________________

1.
Tom, a real estate broker and the owner of Petaluma Real Estate and Investment, a real estate company with four sales agents, faced with a money judgment he cannot pay, is meeting with you to discuss his options under the Bankruptcy Code.   During your discussion you learn Tom has five escrows opened that are due to close anywhere between one week and six months from the date of your meeting.   What is the significance of the open escrows?    

2.
In your discussions with Tom you learn Tom has $240,000 in a 401(k) retirement plan from his previous employment at Cisco.   Tom wants to know if he will lose this retirement account in a bankruptcy filing.   Will he?

3.
During the five years Tom has operated his real estate company, Tom has been able to put aside $15,260 in an IRA account that is held at the Exchange Bank.  Tom wants to know if he will lose his IRA account.   Will he?

4.
Tom tells you that he is the beneficiary of his ailing Mother’s trust.  Tom, as you would expect, wants to know if he will lose his inheritance.   Will he?  

5.
With the booming real estate market in Sonoma County, Tom is expecting a banner year. Will Tom have to pay his future commissions over to the Chapter 7 trustee?  

6.
Does it matter if the commissions are earned before Tom receives his discharge?  .

7.
Tom hands you an Abstract of Judgment that was recorded with the Sonoma County Recorders Office.  Assume Tom, together with is wife of twenty-five years, owns a home with $55,000 equity.  What is the effect of that recording?   

8.
Will the recording render the judgment non-dischargeable?   

9.
What, if anything, can you do to help Tom get his “fresh start?”

10.
Does your answer to question 8 change if Tom has $85,000 of equity in his home? 

11.
Does your answer to question 9 change if Tom has $85,000 of equity in his home? 

12. 
Assume that Tom has, in addition to the assets discussed above, $10,000 in the bank.  What, if anything, can Tom do with that money without running afoul of the Bankruptcy Laws?

13.
Would you answer change if Tom had $100,000 in the bank?  

14.
What should Tom do about his loan with Chrysler Motor Credit that exceeds the value of the automobile that secures the loan by $10,000?   

15.
If Tom does nothing, will the court find the obligation to Chrysler to be non-dischargeable?    

16.
What rights does Chrysler have?  

17.
If Chrysler does nothing except take Tom’s payment every month and Tom later defaults, will Chrysler be successful in state court to recover a deficiency judgment against Tom following the liquidation of its collateral?

18.
Tom owns an investment property, a three bedroom, 2 bath rental, in Fairfield that he purchased two years ago for $500,000 with a $400,000 first deed of trust and $100,000  second deed of trust.  Solano County, unlike Sonoma County, has experienced a significant downturn in the real estate market so dramatic the investment property is now worth no more than $395,000.    Can Tom keep the Fairfield property or will the trustee take control of the property and sell it?   

19.
If the trustee does not sell the Fairfield property, can Tom avoid the valueless lien held by the Second Trust Deed holder and just make payments to the First Trust Deed holder? 

20.
 Will Tom have to pay the Second Trust Deed holder if the First Trust Deed holder forecloses?

21.
You have just gone through a thorough examination of Tom’s assets and you have given Tom excellent counsel on what he can expect to occur in his Chapter 7 filing.  Just before Tom retains you to file a bankruptcy for him, you remember the wise and all-knowing teachings of your law school professor who told you to ask about Uncle Bob.  And so you ask:  Is anyone holding anything of value of yours?  “Well,” Tom says, “My Aunt Roberta, a former Empire law student who discontinued her bankruptcy studies after the third week of class, told me just a few months ago that I should transfer to her a property in Florida that I own jointly with her so that I would not lose the property in bankruptcy, so I did.”  What are the ramifications to Tom for following Aunt Roberta’s advice?   

22.
Does your answer change if the transfer took place more than a year prior to  the filing of the petition?   

23.
What counsel would you give Tom to remedy the situation?

24.
If the property Tom transferred was Tom’s residence, rather than the Florida property, what further consequences can you identify?  

25.
What are the consequences to Tom if he had transferred away his interest in the residence more than a year prior to the commencement of the bankruptcy filing but continued to reside in the property?

26.
Well, you thought, if Uncle Bob, or rather, Aunt Roberta, gave that kind of advice to Tom, what else might she have told Tom?  You then ask Tom how he used his credit cards in the past six months to a year (emphasizing his use since he met with Aunt Roberta!).  Tom tells you that Aunt Roberta told him to charge up his credit cards to their limit, because, “what the heck, you only file bankruptcy once!”   So that is what Tom did, spending more than $25,000 on his American Express Card traveling first to Florida to consummate the transfer of the Florida property to Aunt Roberta and then off to Europe  (with Aunt Roberta).   Are you concerned with Tom’s use of the credit card? 

27.
What advice do you have for Tom?

28.
You decide that perhaps you should ask Tom about the judgment.  Tom tells you the judgment followed a jury trial in which the jury found that Tom had breached his fiduciary duty as a real estate broker to the plaintiff that caused the plaintiff damage.  Are you concerned with the judgment? 

29.
Now that you have a better grasp on the facts, does your response to question 28 change your response to question 9?  

30.
Assume that Aunt Roberta has more influence over Tom that you do.  Assume that Aunt Roberta tells Tom that you are overreacting, that Tom should go to another attorney, someone who did not go to Empire, that Tom should not tell the attorney about the Florida property.  Tom agrees.  The problem is, the Chapter 7 trustee, in fact, finds out about the Florida property.  You explained how the transfer would impact his filing, now explain the consequences to Aunt Roberta?

31.
Does Tom have a problem because he did not disclose the transfer to Aunt Roberta?

32.
Assume that Aunt Roberta is not quite as nefarious as depicted.   She really is a kind person who wants to help Tom get through his problems so, rather than counsel Tom to simply transfer the property to her without any consideration, she offers to buy Tom’s interest in the Florida property valued at $100,000 for $25,000.   Tom agrees, the deal is consummated, Tom goes off to Europe, Tom files bankruptcy, Tom discloses the transfer to Aunt Roberta in his filing.   What action does the trustee take?  

33.
Tom is also not quite as nefarious.  Well, maybe he is, but Tom, a long standing customer of the America Express Company, wants to protect his relationship with American Express so he pulls the $25,000 in cash from his safe deposit box that he received from the sale of he Florida property, and pays American Express in full.  Tom discloses the payment to American Express in his Statement of Financial Affairs.  What action does the trustee take?  

34.
If you are asked to represent American Express, what questions are you going to ask American Express and why?  Your answer should include defenses that might be available to American Express. 

35.
Are you concerned that Tom kept the $25,000 in the safe deposit box?  Why?

36.
Five months after filing bankruptcy Tom has seen the error of his ways, he comes to you a humble man and tells you his mother has died and that he is due to inherit a significant amount of money.  What should be do?   

37.
What are the consequences to Tom if he does not follow your advice?

38.
Tom also tells you he did not schedule a debt to a family friend who is now chasing Tom for payment.  What is the effect of failing to schedule the debt?  What should Tom do?
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