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      ISSUES OUTLINE

PART I (55 POINTS)
1.  R’s interest in house absent agreement

a.
Acquired during marriage:  CP

5 POINTS
b.       2640: reimbursement for down payment
5 POINTS
c.       2640:  reimbursement for remodel costs
5 POINTS
d.       Calculation:




10 POINTS
Value:


$730,000

Debt:


-230,000
Equity:

 
  500,000

Less reimbursement
   For DP
            
-250,000

Less reimbursement
   For remodel       

-200,000
CP equity:


   50,000

R has:    $25,000 CP equity + $450,000 reimbursement  = $475,000.

P has:     $25,000 CP equity

2. Is agreement – deed in exchange for cash and note -- enforceable?

a. Basic rule is FC section 721: fiduciary duty.
5 POINTS
b. Issue is whether P took unfair advantage of R.  Delaney, Burkle II.
5 POINTS
c. R got $250,000; this is considerably less than the $475,000 she’s entitled to absent the agreement and the note.  P got $250,000, considerably more than he is entitled to under the agreement and the note.  





10 POINTS
d. Furthermore, even assuming that the agreement were otherwise enforceable, Roberta didn’t really get $250,000.  The note is worth considerably less than that:  Unsecured, no interest, long term.  Tammen.





5 POINTS
e.
Conclusion:  Paul did take unfair advantage of Roberta.  Delaney.  Court must deal with house as if the deed and note had not been signed.









5 POINTS
PART II  (45 POINTS)

1.
Transmutation:  

a.
No express declaration exists   


          5 POINTS

b.
None is required; oral transmutation OK pre-1985              5 POINTS

2.
a.
Community interest in pension.  
i. Need to establish DOS.  All evidence points to 8/31/02.  No evidence points to any other date.

         5 POINTS

ii. Time rule:  15 years of service during marriage/20 yrs of service

75%, or $1,500/mo (or $300,000) is CP.
         5 POINTS

b.
Cash-out or division in kind?   If Ray only gets ½ of GM stock, he       

has little ability to pay for a cash-out.  All he has is his half of the stock and $80,000 of house proceeds.  Penny doesn’t need the money from a cash-out.  Better to use QDRO.      


         5 POINTS

3.
Merrill Lynch account
a. Is there a CP interest due to Penny’s efforts?
YES:  Penny made decisions from 1999-2000, so arguably there should be an interest per Pereira.  



        5 POINTS

BUT:  Stock market was strong during this period, so Penny’s efforts may not have been the primary reason for the increase.  In that case, Van Camp should be used.




         5 POINTS
b.
FURTHERMORE, even if a community interest in the Merrill Lynch account existed in September 2000, that value was lost thereafter.  So the entire account is Penny’s separate property.  
       
         5 POINTS


[NOTE:  Credit will also be given for arguing that the post-2000 losses and gains should be pro-rated based on a Pereira or Van Camp apportionment.]




4.
Frequent flyer miles


Issue is whether they’re an asset capable of division, like goodwill, or something not capable of division, like a college degree or license.  A lawyerlike argument either way will be accepted:


1.
PRO:  They may not be subject to valuation, but they can be divided in kind.


2.
CON:  They have no value, and therefore can’t be divided (Todd v. Todd).










      5 POINTS
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