Empire College School of Law

Torts--Final Exam 

Professor Carr

Summer 2007

August 16


ISSUE OUTLINE(QUESTION 2

Ann (A) v. Ray (R)  (negligence):  DBCD     R(s duty to his patients, including A, must meet the higher standard of  care of the professional, that of a competent chiropractor.    If, as is likely, R(s compound was not approved by the state Pharmaceutical Bureau as required by Health Law 161, R(s act was a viol of statute (define doctrinal elements) which proves negligence per se;  that is, the proven breach of a defined duty;  cause and damages must still be established.    A(s taking R(s compound, if in reasonable reliance on R(s claim of safety and efficacy, was actual cause of the false positive in her drug test, which resulted in the life-time ban from professional cycling, likely constituting damages.   No supervening causes appear and the objectively foreseeable result satisfies test for proximate cause.   Whether A(s crash was also caused by the medicine or her voluntary haste to catch her competitors more problematic, but essentially moot as A(s claim that she would otherwise have won is too speculative.   No product liab C/A; Ray not a commercial manufacturer. (11 points)

A v. Chuck/TV network (C)  (defamation):  (Define defamation)  World class cyclist A is a public figure in this, her chosen public venue, so A would have to prove that media defendant C(and TV network, as C clearly acting in scope of employment, including this intentional tort(meet requirement of actual malice (define per NY Times standard) in comment.  (If arguing A not a public figure, Gertz standard must be met for this comment attending a widely watched public event.)   Threshold question of whether comment was defamatory.  Falsely labeling anyone as having (major drinking problem(likely defames in eyes of community, as well as false statement that A, a the favored competitor in a world-class event, would be drunk for the race.  (8 points)

A v. Sue (S)/paramedic company   (false imprisonment):   (define tort)  Facts ambiguous as to whether S(s act was medically proper restraint of ambulance patient in these circumstances--to which consent will be legally implied--or the intentional wrongful restraint of a competitor to S(s chosen favorite cyclist.   If wrongful, Sue(s employer likely vicariously liable under principle of respondeat superior for S(s act, done in the scope of employment.   Question of law as to whether intentional tort takes act outside employer(s liability.   Employer likely to seek indemnity from S if it held liable in A(s suit. If paramedics were employees of public entity, (city/county) possible partial or absolute immunity; if partial/(quasi-immunty(, entity may not be liable for intentional tort,  and certainly not if entity enjoys absolute immunity by it(s public agency status. (5 points)

A v. S/paramedic co. (battery)   Sue(s injecting A was an unconsented touching, and if found to be unprivileged(again, Sue and Co will claim implied consent due to medical necessity, A being arguably irrational and unable to effectively consent(and the act of a partisan fan to disadvantage A as a competitor, the intentional battery would likely warrant punitive damages.  (3 points)

Tim (T) v. A  (battery):    (define tort)   While there was clearly harmful, unprivileged touching, A would not be liable where she had not intent to cause the touching.  (3 points)

T v. A  (neg):   T also disappointed here, as A not responsible for accident produced by her loss of control while unconscious.  (3 points)

T v. R  (neg):  T(s most likely recovery for injury would be from R.  R(s medicine was an actual cause of A(s unconsciousness which in turn caused crash--though doctrine of transferred intent would NOT apply to this non-intentional tort(-R could be found liable if also the proximate cause of T(s injury; R argues that A(s intentional act of excessive speed in hot conditions led to unconsciousness was a supervening act, displacing his own neg.   (5 pts)

38 points possible

QUESTION 2
Ann is well known as one of the rare world-class cyclist to have never used performance-enhancing drugs.   Before the biggest race of the year, Ann consulted with Ray, a chiropractor, about her back pain.  They discussed her condition and the requirements of bicycle racing; Ray sold her a bottle of his own herbal concoction, telling her to take 2 tablespoons of it the morning of the race.  Ray assured Ann that the liquid was (all natural.(  Because his mixture had never been chemically analyzed or tested in any manner, Ray didn(t know that his concoction contained chemical compounds that would interact with Ann(s prescribed asthma medication to produce both disorientation and inaccurate drug test results suggesting the presence of prohibited opiates.

Ann took her first dose of Ray(s concoction twenty minutes before the big race.  By the end of the first hour of riding along sun-baked desert roads, Ann(wobbling along and loudly refusing the fluids offered by the support crew--had fallen behind the pack everyone had predicted she would be leading.   Television  sports commentator Chuck, who had seen Ann having a single glass of white wine with dinner at a restaurant the prior year, told his world-wide audience: (I knew Ann had a major problem with alcohol, but who would have expected her to show up for the biggest challenge of her career completely drunk?(  

As the effects of the drugs wore off, Ann became aware of her situation and began to pedal in earnest, slowly gaining on the riders at the back of the pack.  As she reached the crest of the highest point on the ride, the dehydrated Ann lost consciousness and crashed into the crowd of fans.  Six year old Tim was injured when he was knocked to the ground.

           County fire department paramedics immediately strapped Ann into an ambulance and started an IV in her arm.  Regaining consciousness, Ann began to struggle against the straps holding her down, demanding to be allowed to resume the race.  Paramedic Sue, a fan of one of Ann(s cycling rivals, refused to untie the straps and injected Ann with a potent tranquilizer, to calm her for the duration of the trip to the hospital.

The interaction of the herbal mixture and her asthma medicine caused the race-day drug test to inaccurately indicate Ann had used prohibited opiates; she was banned forever from competitive cycling.  

 Ann(s state had enacted Health Law 161 some years prior:  (No person shall knowingly prescribe, administer, or otherwise cause to be given to any person for the purpose of treating any medical condition any substance not approved by the state Pharmaceutical Bureau.(
Discuss the principles of tort law applicable to this situation.

