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ISSUE OUTLINE

QUESTION ONE  

1.
UCC or Common law?  UCC

2.
November 11, 2005 purchase order ( the offer.

3.
Shipping a copy of Tax Relief for Dummies ( an Acceptance per UCC 2‑206(1)(b)

4.
November 19, 2005 Acknowledgment ( a written confirmation pursuant to 2‑207(1).

5.
New and different terms:

a)
Disclaimer of consequential damages contained in the Acknowledgment. 

b)
Between merchants ( 2‑207(2).  No objection within reasonable time.

c)
If material alteration not term of contract. 

6.
Material alteration. Therefore, no meeting of the minds and no contract by writings. 

a)
Contract by conduct ( UCC 2‑207(3). Terms are those both agreed to plus UCC gap fillers.  

b)
UCC 314 applies warranty of fitness  

7.
Program does not perform as sold.  Therefore Bedford can recover damages for losses reasonably anticipatable by the parties.  Bedford would have been liable for the taxes with or without the program.  Bedford would be able to recover penalties and probably interest and attorney fees.  UCC 2‑715 allows for recovery of incidental and consequential damages.  Possible argument for Taxes for Dummies that Bedford, under a duty to mitigate damages, should have noticed an unusual increase in cash flow from the non payment of $200,000 in taxes and realized that the program was not working correctly. 
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QUESTION TWO

1.
UCC or common law? Common law as the contract is for a service not the sale of goods.

2.
Integrated Agreement.

a)
Partial or completely.

b)
Merger clause.

c)
Rehearsals ( possible condition precedent and if so, not made inadmissible by the parole evidence rule.

3.
Anticipatory Repudiation.

a)
Common law requirements are different than UCC

b)
Writing not required

c)
Reasonable grounds for belief other party will repudiate.

d)
Reasonableness of the demand for assurance 

e)
Careful consideration concerning suspending performance.

If rehearsals are not required per the contract, not attending is not a breach of the contract.

f)
Adequacy of response. 

4.
Discussion of Who Wins.

5.
Damages.

a)
Reasonable expectations of each.

i)
Fair could argue for lost revenue and cost of placing the ad in the Press Democrat less the reduction in fee  they paid the replacement act. 

ii)
Happy Feet could argue for the lost fee, but a claim for lost revenues in Las Vegas would be too speculative 

iii)
They could not claim the cost of travel to Santa Rosa as they would have incurred those expenses had they performed at the fair and been paid the $3,000 fee. 

