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CASE NOTE

The Notification Requirement of
the Fair Credit Reporting Act

in Insurance Underwriting:
Clarifying the Willfulness Standard

in Civil Actions

MAGGIE BROTHERS AND PHIL HATFIELD*

I. Introduction

In the consolidated decision of Safeco Insurance Company v. Charles
Burr and GEICO General Insurance Company v. Ajene Edo,1 the U.S. Su-
preme Court clarified protection for consumers under the Fair Credit Re-
porting Act and the element of willfulness which is widely used in civil
statutes.  Although the cases at bar involved insurance companies, the hold-
ings will have application beyond the insurance industry.  The decision in
Safeco v. Burr is also significant because it applies federal law to the insur-
ance industry’s use of consumer credit reports to set rates offered to
customers.

The insurance industry is largely regulated by the states.2  Generally,
each state has a Department of Insurance that operates as an executive
agency within the government.  Much of the regulatory action occurs within
the administrative regulatory machinery.  The standards developed are not
uniform throughout the United States because each state is free to make its
own rules and create its own enforcement regime.

* Maggie Brothers and Phil Hatfield are both Juris Doctorate candidates at Empire College
School of Law.

1. Safeco Ins. Co. of Am. v. Burr (Safeco v. Burr), 127 S. Ct. 2201 (2007).
2. In United States v. Se. Underwriters Ass’n., 322 U.S. 533 (1944), the U.S. Supreme

Court held that the transfer of funds, information, and communication across state lines brought
the transaction within the bounds of the commerce clause of the U.S. Constitution (U.S. CONST.
art. I, § 8) and made the insurance transaction subject to federal regulation.  In response to this
ruling, Congress passed the McCarran Ferguson Act of 1945, 15 U.S.C.A. § 1011 (1997), which
reserved the right to regulate insurance to the individual states.

[1]
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The Fair Credit Reporting Act3 (hereinafter “FCRA”) was enacted in
1970 by Congress to “curb some of the abuses” of entities that compile or
use credit information on consumers.4  The act contemplates use of con-
sumer credit reports for various purposes, including the granting of credit to
an individual, as well as insurance and employment uses.5  The stated pur-
pose of FCRA is to ensure that consumers are treated in a fair and equitable
manner and that the information in their credit report remains confidential,
accurate and relevant.6  As a federal statute, FCRA supersedes state law.7

Therefore, in this particular area, the federal government regulates insur-
ance companies and the federal courts hear all disputes.

The FCRA requires users of credit reports to notify the consumer when
an “adverse action” is taken based upon the information in a credit report.8

An adverse action, as it relates to insurance, includes the denial, cancella-
tion, increase in charge, reduction in coverage, or any other unfavorable
change in the coverage or amount of insurance.9  The Act applies to ex-
isting coverage, new applications or changes in underwriting.10  The Act
further provides that a consumer may receive actual damages, costs and
attorneys fees if notification is not received when required.11  If the viola-
tion is willful, the consumer can recover statutory and punitive damages.12

II. Factual Background

Safeco v. Burr consolidates review of two rulings by the Ninth Circuit
Court of Appeals.13  The central issue is the willful disregard of a com-
pany’s obligation to send FCRA-required notice when, based on credit in-
formation, the company does not offer a customer its lowest possible rate.14

Safeco uses consumer credit scores as one of the factors in determining
the initial insurance premium that it will offer to a new customer.15  Plain-
tiffs, Charles Burr and Shannon Massey, had separate but similar exper-
iences with Safeco.  Both applied for insurance and neither had been
insured with Safeco immediately before requesting a quote.  Both plaintiffs
accepted the quoted premiums for new policies.  Based partly on their credit

3. Fair Credit Reporting Act, 15 U.S.C. § 1681 (2000).
4. Ackerley v. Credit Bureau of Sheridan, Inc., 385 F. Supp. 658, 659 (D. Wyo. 1974).
5. 15 U.S.C. § 1681b.
6. 15 U.S.C. § 1681.
7. U.S. CONST. art. VI.
8. 15 U.S.C. § 1681m.
9. 15 U.S.C. § 1681a.

10. 15 U.S.C. § 1681a(k)(1)(B)(i).
11. 15 U.S.C. § 1681o(a).
12. 15 U.S.C. § 1681n(a).
13. Reynolds v. Hartford Fin. Servs. Group, Inc., 435 F.3d 1081 (9th Cir. 2006); Spano v.

Safeco Corp., 140 Fed. Appx. 746 (9th Cir. 2005).
14. Safeco v. Burr, 127 S. Ct. 2201, 2205 (2007).
15. Id. at 2207.
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scores, neither was offered Safeco’s lowest possible rate.  However, the
company did not send them adverse action notices.16

Burr and Massey joined in a proposed class action suit against
Safeco.17 They claimed the insurer had taken an adverse action against
them by using their credit scores in the decision to provide a less-than-best
rate.18  They further claimed that the insurer willfully failed to notify them
of the adverse action as required by FCRA.19

Safeco asserted that no adverse action had occurred and, therefore,
FCRA did not require notification to the plaintiffs.  The district court agreed
with Safeco’s reasoning that there could be no “rate increase” for new cus-
tomers who had no history of a lower rate with the insurance company.20

The trial court granted summary judgment for Safeco relying, in part, upon
Safeco’s definition of an “adverse action.”21  Plaintiffs appealed and the
Ninth Circuit reversed and remanded, based on its earlier ruling in a consol-
idated decision including GEICO.22

The previous case against GEICO (Government Employees Insurance
Companies) also involved the use of credit ratings in setting insurance rates.
GEICO is a holding company with several different subsidiary compa-
nies.23  Each subsidiary has different insurance rate structures and custom-
ers are placed with a particular subsidiary based on the insurer’s evaluation
of a customer’s risk.  For example, low-risk customers are directed to one
subsidiary and offered “preferred” policies with the lowest rates; moderate-
risk customers to another subsidiary which offers “standard” policies with
moderate rates; high-risk customers are directed to yet another subsidiary
which offers “nonstandard” policies at higher rates.24  This placement is
accomplished through the use of a model that takes several customer char-
acteristics into account, including the customer’s credit.25  However, since
not all customers have a credit score, the model can also set a default rate
which GEICO refers to as a “neutral credit score.”26  GEICO interpreted
“adverse action” to be a quote of any insurance rate that is higher than the

16. Spano v. SAFECO Ins. Co. of Am., 215 F.R.D. 601, 607 (D. Or. 2003).
17. Spano v. SAFECO Ins. Co. of Am., 215 F.R.D. 601 (D. Or. 2003) (other plaintiffs

included Spano, Opoien, McGrath and Horton).
18. Safeco v. Burr, 127 S. Ct. 2201, 2207 (2007).
19. Id.
20. Id. at 2210-11.
21. Spano v. SAFECO Ins. Co. of Am., 215 F.R.D. 601, 612 (D. Or. 2003).  The greater part

of the trial court’s opinion dealt with pleading technicalities and the inability of the plaintiffs to
penetrate the complex corporate structure of Safeco in order to name the correct Safeco subsidiary
as defendant to the suit.  However, these pleading difficulties are not germane to the later appel-
late decisions.

22. Reynolds v. Hartford Fin. Servs. Group, Inc., 426 F.3d 1020, 1040 (9th Cir. 2005).
23. Safeco v. Burr, 127 S. Ct. 2201, 2206 (2007).
24. Id.
25. Id.
26. Id. at 2206-07.
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price the customer would have been offered if no credit score were
available.27

Ajene Edo applied for insurance with GEICO.  GEICO obtained Edo’s
credit score and used it in assigning him to GEICO Indemnity Company,
the moderate-risk company.28  Based on GEICO’s model, Edo did not qual-
ify for a policy from GEICO General, the subsidiary with the lowest premi-
ums.  However, Edo would have been assigned to GEICO Indemnity using
the neutral credit score model, so GEICO did not send him a notice of
adverse action.29

Edo filed suit against GEICO claiming that the insurer had taken an
adverse action against him and had willfully failed to send him the notice
required by FCRA.  The trial court granted summary judgment for GEICO
holding that, because his rate would have been the same with or without the
credit score, there was no adverse action.30  On appeal, the Ninth Circuit
disagreed.  The court held that an adverse action requiring notification oc-
curred whenever a customer would have received a better rate if the cus-
tomer’s credit score had been more favorable.31  The Ninth Circuit
remanded the case to the district court to determine whether this failure by
GEICO had been willful.  The Ninth Circuit explained that a good faith
attempt by a party to fulfill its statutory obligations would not be willful,
but a deliberate failure to determine those obligations would be classed as
willful.32

The U.S. Supreme Court granted certiorari on the cases involving both
insurers33 and consolidated them.34  The opinion in Safeco v. Burr answers
two questions: 1) what constitutes an adverse action when using credit
scores to determine insurance rates and 2) do willful violations comprehend
only knowing violations of the statute, or do they include reckless violations
as well.35

III. Adverse Action in Pricing for First Time
Insurance Customers

Both the Safeco and the GEICO actions involved the setting of initial
insurance rates for new customers.  FCRA enumerates several types of ad-
verse actions,36 however the only one applicable in these cases was “in-

27. Id. at 2207.
28. Id.
29. Id.
30. Edo v. GEICO Cas. Co., 2004 U.S. Dist. LEXIS 28522 (D. Or. Feb. 23, 2004).
31. Safeco v. Burr, 127 S. Ct. 2201, 2207 (2007).
32. Reynolds v. Hartford Fin. Servs. Group, Inc., 416 F.3d 1097, 1116-17 (9th Cir. 2005).
33. Reynolds v. Hartford Fin. Servs. Group, Inc., 435 F.3d 1081 (9th Cir. 2006); Spano v.

Safeco Corp., 140 Fed. Appx. 746 (9th Cir. 2005).
34. Safeco v. Burr, 127 S. Ct. 2201, 2208 (2007).
35. Id. at 2208.
36. 15 U.S.C. § 1681a(k)(1)(B)(i) (2000).
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crease in charge.”37  Therefore, if there was no price increase there was no
adverse action.38  Both plaintiffs argued that there was a price increase even
though there were neither previous dealings with the insurance companies
nor any previously established price.39

A plain language reading of the statute could lead an insurer to believe
that a price increase can only occur when a different and lower price had
been previously established with a particular customer.40  Safeco reasoned
that a price increase, by definition, could not occur for a new customer in
which there was no previous price with which to compare.  The district
court relied on this reasoning in granting summary judgment.41

The Supreme Court looked to the intent of Congress and the Act’s own
statement of purpose in developing the notification requirement.42  Notifi-
cation is intended to protect the public from unfair and inaccurate credit
reporting that can gravely impact many aspects of a consumer’s life.43

When a financial institution, including an insurance company, takes an ac-
tion detrimental to the consumer based on information contained in the con-
sumer’s credit report, the consumer must be notified so that the report can
be checked for inaccuracies.44

Writing for the majority, Justice Souter reasoned that this broad state-
ment of purpose, as well as the legislative history of amendments to FCRA,
indicated that Congress intended broad application of the notification re-
quirement.45  Consequently, a broad definition of adverse action was also
required.46  Nothing in the stated purpose or legislative history of the act
suggested that its protections should be denied to first time victims of the
adverse effect of a less than stellar credit report.47  In a metaphor adopted
from the U.S. Government’s amicus curiae brief, the opinion offered the
example of a gas station customer who is offered a price for gas that is
higher than the price posted on the sign just because the owner does not like
the customer.  This would be considered a price increase even if the cus-
tomer had never been to that gas station in the past.48

37. Safeco v. Burr, 127 S. Ct. 2201, 2210 (2007).
38. Id. at 2207.
39. Id.
40. Id. at 2210-11.
41. Id. at 2207.
42. 15 U.S.C. § 1681(a) (2000); Safeco v. Burr, 127 S. Ct. 2201, 2211 (2007).
43. Safeco v. Burr, 127 S. Ct. 2201, 2211 (2007).
44. 15 U.S.C. § 1681(m) (2000).
45. Safeco v. Burr, 127 S. Ct. 2201, 2211-12 (2007).
46. Safeco v. Burr, 127 S. Ct. 2201, 2205 (2007).  Justice Scalia joined the majority opinion

except for footnotes 11 and 15.  Although he gave no reason for failing to join the majority in
these footnotes, the two footnotes both use the legislative history of the FCRA to support the
Court’s broad definition of an “adverse action.”

47. Id. at 2211.
48. Id. at 2211 n.10.
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Therefore, the Court held that an “increase” is any disadvantageous
rate, even for a first time customer.49  Applying this holding to the cases at
bar, the Court held that Safeco had, in fact, taken an adverse action based
on a consumer credit report, thereby triggering the notification requirement
of FCRA.  Due to information in their credit reports, Safeco had offered the
plaintiffs a higher rate than they would otherwise have received.50

The GEICO situation was different.  GEICO uses an underwriting
model in which the company compares the price produced by the model
using credit information with the price produced by a model that does not
take credit into account—what GEICO calls a neutral credit score.51  When
the price produced using the credit score model is higher than the price
using the credit neutral model, GEICO considers it an adverse action and
notifies the customer as required by FCRA.  On the other hand, if the price
is the same or better using the credit score than it would have been without,
the company does not consider the result an adverse action and does not
notify the customer.52  The majority approved of GEICO’s reasoning and
methodology.  They held that GEICO had not taken an adverse action in
this case and was not required to notify the customer.53

In a concurring opinion, Justices Stevens and Ginsberg disagreed with
this portion of the majority opinion.54  The justices argued that the neutral
credit score which acted as the baseline was likely to be equivalent to a
very low credit score, thus rarely triggering the notification requirement.
As a result, a majority of consumers would be deprived of the notification
that FCRA was intended to give them.55

IV. Interpretation of “Willful” in Federal Civil Statutes

The more wide-reaching holding of Safeco v. Burr is that a willful
violation of a civil statute encompasses both knowing and reckless viola-
tions.56  Violations of both criminal and civil statutes may have an element
of intent, knowledge, willfulness or recklessness which is a consideration in
the degree of the offense and the remedies available.  Despite the frequent
use of these terms, they are not well defined and are sometimes used inter-
changeably, especially when applied to civil cases.57 Safeco v. Burr ad-
dressed whether violations in reckless disregard of the requirements of a

49. Id. at 2211-12.
50. Id.
51. Id. at 2206.
52. Id.
53. Id. at 2212.
54. Id. at 2216-17.
55. Id. at 2217 (Stevens, J., concurring).
56. Id. at 2216 (majority opinion).
57. Id. at 2208-09.
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federal civil statute are willful.58  Such a determination would affect the
types of damages available to the plaintiffs.

The preamble sentence of § 1681n(a) of FCRA uses the terms “will-
fully fails to comply.”59  Quoting Bryan v. United States, the Court initially
noted that the term “‘willfully’ is a ‘word of many meanings whose con-
struction is often dependent on the context in which it appears.’”60  In the
civil context, where willful violations are included in a statute, the term has
generally been construed to encompass both knowing and reckless viola-
tions.61  Under the common law, the terms “reckless,” “reckless disregard,”
“willful,” and “wanton” have typically been treated as having the same
meaning, or at least as having the same legal effect on civil liability.62

However, in criminal law, when intent is an essential element, the terms
“willful” or “willfully” in criminal statutes have typically been construed to
include only knowing violations of the law.63

Relying on the legislative history of § 1681n(a), GEICO and Safeco
argued that Congress intended that civil liability would only be imposed for
knowing violations of the notice requirement.64  The original version of the
Senate Bill which ultimately became FCRA included two standards of lia-
bility: (1) a lower standard of grossly negligent violation and (2) a higher
standard of willful violation.65  Under the gross negligence standard, only
actual damages were applicable.66  However, under the willful standard, ac-
tual, statutory and punitive damages were available.67  In later versions of
the bill, the lower standard was changed to simple negligence; however,
there was no change to the willful standard.68

GEICO and Safeco argued that the lower standard of gross negligence
was equivalent to “reckless disregard.”  They reasoned the differentiation
between the two standards in the original version of the bill indicated that
Congress intended a higher degree of culpability, i.e., knowing violation, be
required for a willful violation.69  Thus, the companies argued, the original,
higher standard should still apply.70

58. Id. at 2208.
59. Fair Credit Reporting Act, 15 U.S.C. § 1681n(a) (2000); Safeco v. Burr, 127 S. Ct. 2201,

2210 (2007).
60. Safeco v. Burr, 127 S. Ct. 2201, 2208 (2007) (quoting Bryan v. United States, 524 U.S.

184, 191 (1998)).
61. Safeco v. Burr, 127 S. Ct. 2201, 2208 (2007).
62. Id. at 2209.
63. Id. at 2209 n.9.
64. Id. at 2209.
65. Id.
66. Id.
67. Id.
68. Id.
69. Id.
70. Id.
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A long-held rule of construction is to “give effect, if possible, to every
clause and word of a statute.”71  The Court rejected Safeco and GEICO’s
proposition regarding a higher standard, noting that the use of the term
“knowingly” in describing damages in § 1681n(a)(1)(B)72 would be “super-
fluous and incongruous” if Congress had intended that only knowing viola-
tions be classified as willful.73  By construing both reckless and knowing
violations as “willful” violations of varying degrees, the Court reasoned that
both the preamble and subsections (1)(A) and (1)(B) could fulfill their
purposes.74

Other arguments advanced by Safeco and GEICO regarding the detri-
mental effect of construing both reckless and knowing violations as willful
were also rejected by the Court.  The Court indicated that reckless and
knowing are “alternative[s]” and that conduct would not be both at the same
time.75  The Court also rejected the companies’ argument that reckless and
willful violations are different because the wording in another section of the
Act related to criminal violations refers to “acting knowingly and willfully.”
The Court noted that “paired modifiers” are frequently used in the criminal
context to further define intent, but are not significant in construing lan-
guage in the civil arena.76

Having decided that GEICO’s action did not constitute an adverse ac-
tion, and having construed “willful” as including both knowing and reckless
violations, the Court returned to whether Safeco’s conduct constituted a
willful violation.  In the civil law context, the common law has typically
used an objective standard in evaluating recklessness which requires “an
unjustifiably high risk of harm that is either known or so obvious that it
should be known.”77  The Court noted that there is no indication that, for
FCRA, Congress intended a different meaning than the accepted common
law one.78  In applying this definition, the Court reasoned that a company
would not be in violation of the notice provision if the reading of the statute
was not objectively unreasonable and was merely careless.79

71. Safeco v. Burr, 127 S. Ct. 2201, 2210 (2007) (quoting Montclair v. Ramsdell, 107 U.S.
147, 152 (1883)).

72. The measures of damages for violation are described in § 1681n(a)(1)(A) and (1)(B).
Paragraph (1)(A) permits the consumer to seek either actual damages or damages between $100
and $1000.  Paragraph (1)(B) provides for actual damages or $1000, whichever is greater, “for
obtaining a consumer report under false pretenses or knowingly without a permissible purpose.”

73. Safeco v. Burr, 127 S. Ct. 2201, 2210 (2007).
74. Id.
75. Id.
76. 15 U.S.C. § 1681q, r (2000); Safeco v. Burr, 127 S. Ct. 2201, 2210 (2007).
77. Safeco v. Burr, 127 S. Ct. 2201, 2215 (2007) (quoting Farmer v. Brennan, 511 U.S. 825,

836 (1994)).
78. Safeco v. Burr, 127 S. Ct. 2201, 2215 (2007).
79. Safeco v. Burr, 127 S. Ct. 2201, 2215 (2007).  (There would be a violation of the notice

requirement if “the action is not only a violation under a reasonable reading of the statute’s terms,
but shows that the company ran a risk of violating the law substantially greater than the risk
associated with a reading that was merely careless.”).
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The Court declined to define the line between negligence and reckless-
ness because Safeco’s interpretation of the Act was not objectively unrea-
sonable.80  Thus, this issue is left to a future case where it is central to the
controversy.

Safeco’s conclusion that the adverse action and increase provisions did
not apply to new customers and initial rate offerings was not an unreasona-
ble reading of the Act.81  The Court noted that there was little guidance
from the courts or the Federal Trade Commission (hereinafter “FTC”) to
guide interpretation of the statute.82  The plaintiffs argued that a letter from
an FTC staff member should have put Safeco on alert that its conduct was
illegal.  However, the court noted that the letter was not comprehensive and
was merely an “informal staff opinion.”83  Furthermore, the Court rejected
as contrary to “history and current thinking” that “evidence of subjective
bad faith can support a willfulness finding even when the company’s read-
ing of the statute is objectively reasonable.”84  Therefore, so long as
Safeco’s interpretation of the Act was objectively reasonable, the issue of
the willfulness of its conduct would not even be raised.

As a result, the Court found that the Ninth Circuit correctly held that
the term “willful” in FCRA does encompass reckless violations.85  How-
ever, holding that Safeco’s interpretation of the statute was not reckless, the
Court reversed the Ninth Circuit’s decision.86

V. Conclusion

In Safeco v. Burr, the Court provided important guidance regarding the
notice requirement of the Fair Credit Reporting Act and interpretation of the
term “willful” in federal civil statutes.  The Court held that the notice re-
quirement of the Act applies to new customers when their credit informa-
tion is used to establish initial price or rate offerings.  The Court also held
that an “increase” is any disadvantageous rate, even for a first time cus-
tomer.87  By adopting this broad reading of the language in the statute, the
Court demonstrated its commitment to supporting the Act’s purpose of giv-
ing consumers expansive protections.  The holding signals to insurers and
other financial institutions that where the statutory language of FCRA is

80. Safeco v. Burr, 127 S. Ct. 2201, 2215 (2007).
81. Id.
82. Id. at 2216.
83. Id. at 2216 n.19.
84. Id. at 2216 n.20.
85. Id. at 2216.
86. Safeco v. Burr, 127 S. Ct. 2201, 2216 (2007). But see Safeco v. Burr, 127 S. Ct. 2201,

2217-18 (2007) (Thomas, J., concurring) (commenting that he would have refrained from evaluat-
ing the merits of Safeco’s interpretation since it was not critical to the decision nor argued in the
briefs of the parties).

87. Id. at 2211-12.
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susceptible to multiple interpretations, the reading that provides the maxi-
mum protection to the consumer is likely to be the correct one.

The Court also held that willfulness in the civil context includes both
knowing and reckless violations.88  This important clarification of a com-
mon law concept may have broad applicability beyond the specific facts of
this case to any federal civil action in which willfulness is an element.  In
contrast to criminal law, where a willful violation generally requires scien-
ter, willful violation of a federal civil statute may be found for merely reck-
less conduct.  However, the Court reaffirmed a long-held principle that
subjective bad faith is not sufficient and the inquiry into the willfulness of
conduct will not be initiated if the party’s reading of the statute was not
objectively unreasonable.89

88. Id. at 2216.
89. Id.


