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Mitch v Barb 3 3 /
l)

Negligence is the breach of a duty which is the actual and prm{lma e cause of harm.

Duty of care is that care that a reasonable, prudent person would take under the

circumstances to avoid foreseeable harm. Duty is also established when one assumes YA

the duty, has a special relationship with the plaintiff, by statute, by contract or by V A //”"J

creating a higher risk of harm by their actions 'f Fr®
T

Because an allergy can pose a real risk to a person so affected, it is reasonable thata ﬁwwﬂf‘ ‘

salon owner would notify a client before using a peanut product on them. The risk from ¥

peanut allergies is well known; therefore Barb had a duty to inform Mitch. When she l,&//“/;{{/

did not inform him, she breached that duty. Her omission to act was the actual cause of b «Ar/-

the allergic reaction, and was also the proximate cause-no superceding acts intervened W’gf’fﬁw”

between her action and his allergic reaction. When Mitch becan to itch, gasp and was y /45

barely able to stand, the harm was evident. Barb was negligent in her acttons to Mitch. W W/

When she failed to act by calling an ambulance, she was then breaching a duty that
was formed by her creation of the risk in the first place as well. Additionally, she had
assumed a duty as the shop owner to her clients, and her omission to act was a breach
of that duty. Her unwillingness to call an ambulance was a breach and at least one of

the causes of Mitch's later death. T

/’ .

When Mitch later died, Barb's actions may still have been the proximate cause,
depending on how the fact finder views the intervening acts that follow in this
discussion.

" Negligence per se is negligence created by a violation of statute wherein the plaintiff is

in teh class of people the statute is designed to protect and the harm is in the class of
harm it was designed to prevent. Negligence per se creates an assumption of duty and
breach.

When Barb directed her brother to drive Mitch to the hospital, even after he reminded
her he had lost his license, she was wolatlng a statute and therefore had a duty as a
result of the statute, and breach of it in violating it. Her actions contributed-<o the harm
to Mitch, and the harm was his eventual death. Barbara W|H"be liable under negligence
per se,

(s // J}’ff;aj M AR g

Mitch v Skip

%Zmu/ Saptrte /y//w’,é—- c{i//'
Negligence per se supra / Lz
When Mitch drove to the hospital knowing he had lost his license, as_violating a

statute and therefore had a duty as a result of the statute, and hy@ach of miﬁjlt

|
Page 5 of 8 Fa— Lftf’?'/ /—éf L

M// oL ﬁcé/f/g:a !77*?7 A
Coptsdasl ~ f:r.r/"‘-,/., Py 5 r{f‘?’ﬂ*f‘



——

G

v

@,

Torts (Carr) Mid Fall 10 Professor Stogne...

His actions contributed to the harm to Mitch, and the harm was his eventual death.
Skip will be liable under negligence per se.

Negligence supra

When Skip agreed to drive Mitch to the hospital he assumed a duty of care for Mitch.
When Skip stopped for a pint of gin while driving Mmospltai he was violating
his duty both because he had assumed the duty in agreeing to drive him and because a
reasonable person under the circumstances would not have taken the risk of drinking
while driving and in delaying getting Mitch to the hospital. His actions in stopping for the
gin and drinking while driving do not appear from the facts to have been the actual or
pro/unate cause of Mitch's death, therfore he will not be gunty of negligence apart from

riegligence per/e/w‘/%ﬂ, A rogires

Jen v Sam oz 77 c?.z/.fz,’-é 7
Negligence supra ——

A person who drives a car assumes the duty of acting as a reasonable prudent person
would in driving so as to avoid the risk of harm to others. When Sam sped up to beat
the yellow light, he was breaching his duty to drive with due care. His distraction by the
flashing lights on Skip's car and resulting failure to see Jen resulted in Jen's harm. He
will be guilty of negligence, absent a valid defense.

""-—**—«-—«.-.__

CORGE R Dt 7 0%
M Ashumptibrrofrisk may hﬁ valid defense as Jen had left the curb before the walk

L,’/?"

'QF/

/
L ’j’

signal and therefore would be in the crosswalk before a driver would be expecting to
see her and be watching for a pedestrian. As a result, it is possible that Sam will not be
found negligent or at least there may be comparative neglégence found that will mitigate
the damages that Jen can collect. T

Jen v SKip

Negligence supra

A person who drives a car assumes the duty of acting as a reasonable prudent person
would in driving so as to avoid the risk of harm to others. When Jen dropped from the
sky immediately in Skip's path, he had a duty to try to avoid hitting her. However,
according to the facts, no one could have stopped in time and so Jen's death is not the
result of the negligence of Skip.

Jen v Barb [;\_4174"//// #6"’?/

Ve
Negligence supra _,,Zgﬁ s
I

When Barb's action in using a product on Mitch that had peanut products in it and did
not alert him first resulted in his being on the way to the hospital, Barb's actions may
have been the cause of the harm to Jen as well, as it is foreseeable that a person
driving someone to the hospital for care that resulted from their negiigence could end

Page 6 of B



Torts {(Carr) Mid Fall 10 Professor Stogne. ..

up involved in an auto accident that would cause harm to another. Therefore her
negligence may be shown to be the proximate cause of Jen's death.

Mitch v nurse

Negligence supra

A nurse working in a hospital assumes a duty of care to patients under her/his care.
When the nurse assumed that Mitch was simply inebriated, she breached her duty to
Mitch, and this was a contributing cause to Miich's death, as she directed Skip to put
him in an empty room to sleep it off. The death of Mitch was the harm.

Alternatively, it may be found that the poor medical care that Mitch received at the
hospital was foreseeable when Barb was negligent, in which case she may be held
liable for the harm to Mitch by the nurse. Poor medical care that is not reckless is
typically found to be a foreseeable event and therefore not a superseding event that
breaks the chain of causation. ——

Concurrent causes are tested by the substantial factor test to determine if they would
have caused the harm alone. If the harm is indivisible then the joint tortfeasors are
jointly and severally liable and either may require contribution from the other to help pay
damages.

When Barb, Skip and the nurse all acted to contribute to the cause of Mitch's death,
they may be found to be joint tortfeasors whose harm cannot be divided. Alternatively,
it may be that Barb is found liable if the chain of causation is found not to be too remote
and no superseding acts to break it by the fact finder. Mitch (or his estate) will only be
able to get satisfaction and no more, as a plaintiff can recover their damages one time
only. If the estate decides to provide a release to one or more of the joint tortfeasors,
the unreleased tortfeasors will be able to counterclaim for contribution.

Mitch v Hospital

Negligence supra

| The hospital assumes a duty of care for all patients who come there seeking medical

care. Under the principle of respondeat superior, the hospital will be responsible for the
actions of the nurse, as its employee.

Skip v Hospital

Negligence supra

See duty of care above. When the halt floor was very slippery from a recent mopping,
there was a breach of the hospital's duty to maintain safe premises and this was the
actual and proximate cause of Skip's fall. He hit his head and was stunned, therefore
there was damage. The hospital will be liable for negligence to Skip.

Page 7 of 8
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Sally v Skip

Negligence supra

Skip had a duty to act in the manner that a reasonable, prudent person would under the
circumstances. therefore when he lurched to his feet after hitting his head, in order to
get help for Mitch, he was not acting unreasonably. He will have the defense of private
necessity as he felt Mitch was in danger when he turned blue. Therefore he will not be
liabie for negligence to Saily.

prd
Sally v lﬂurrs%,p{#/z

~—
Negligence supra \\‘\\ Y Ao Ccttwnt oA
Ve

See duty of care above 40‘/ ﬁ?ﬂ*’j v ‘W’ﬁg"?"“-

When the nurse negligently directed Skip to put Mitch in an empty room, thinking he
was inebriated without checking him out, she breached her duty of care to Mitch as
discussed above. However, it is foreseeable that such a breach would result in Mitch
becoming dangerously ill and Skip seeking help as a result. She would have been in a
position to know of the wet hall floor; therefare the chain of causation may not have
been broken. Nurse's actions may have been the proximate and actual cause of Sally's
re-broken leg. In that case the Nurse will be liable for negligence to Sally as well.

END OF EXAM
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