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Peter V. Dave

Was Dave negligent when he hit Peter while texting while driving? (5 W%\% &g'

Negligence is an act that creates an unreasonable risk of harm to others. It@é?fta'rﬁi}i
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Torts (Stogner) Midterm Spr. 11Professor Stogne...

elements: A duty is owed by the defendant to another; that duty is breached, the breach
is the actual and proximate (legal) cause of; damages.

all drivers of vehicles owe a duty of due care not to hit other drivers on the rode. Peter
is owed a duty. That duty was breached when he texted while driving. A reasonable
person knows that it is very dangerous to text while driving and therefare, Dave actions
fall below the standard of care required by a driver for the safety of other. This
establishes both the duty and breach elements using the common law analysis.

In this case however, Duty and breach can also be proven.if Negligence per se (NPS)
can be proven. Nps can occur when someone violates a statue orlaw. the statute
creates the duty and the standard of care - not to text while driving - that is required. It
is negligence per se if the plaintiff can show that they are in the class of person that the
law was enacted to protect, and if the harm inflicted was the type of harm that the law
was enacted to protect against. In this case, the class of people to be protected are
other drivers, and the harm is of being hit by one texting. therefore negligence per se
can be proven and this covers duty and breach. further, NPS in most jurisdictions
creates a rebuttable presumption of negligence. A presumption must be taken as fact
by the jury (they cannot reject it} which results in a shifting of the burden of proof to the
defendant to show why he was not neg by way of justification or defense. (In inference
- which is usually the result of the res ipsa loquitur doctrine can be rejected by the jury
and therefore cause no shift in the BOP).

Using the but for test - but for Dave texiing peter would not have been hit shows that
Dave's actions are the actual cause. Proximate cause is also called legal cause and is
actually locking at how far the scope of liability for actual cause will be taken. The
proximate cause test is looking for things that will break the causal chain and allow the
def. not to be held liable. There are 4 main ways this happens: remoteness in fime or
distance, unforeseeable type of harm; a superceding intervening act, and public policy

“lireasons. in this case the issue will be foreseeability. Could it be foreseen that there

would he a box of snakes and one would bite Peter causing harm? under the Polemis
approach to foreseeability, if the damage is directly caused (no intervening parties) and
some type of harm could be foreseen, then the defendant if liable for all types of

damage that result, foreseeable or not. Under this scenario - it is foreseeable that harm .

could result from an accident, therefore Dave's actions are the proximate cause.

The wagon mound cases however interpret foreseeability a bit differently. using there
analysis, only foreseeable types of harm are the liability of the defendant. In this case,
it is probably not foreseeable that an accident would result in a snake bite injury -
therefore no liability and the causal chain is broken.

Either way you consider proximate cause, damages exist, so the negligence rests on

whether Dave is found to have proximately caused the harm to Peter.

Was Dave Negligent in not helping Peter after he asked for his information?
Negligence is supra.

Pape 4 of 6
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Dave owes a duty to Peter because it was Dave's actions that created the risk to Peter..
when a defendant creates the risk of harm, then he creates a relationship beiween
them that brings with it a duty o help. In this case the accident which Dave created,
results in Peter needing medical attention. the duty is created and then breached when
Dave leaves without helping. But for his actions, Peter would not have lost his arm.
There are no superceding intervening causes, it is not remote, and the type of harm if
foreseeable - injury to arm from poisonous snake bite. The amputation may not be
foreseeable, but certainly damage to the arm, which makes it reasonable to assume
that things could escalate. therefore, there is no break to the causal chain and Dave is
the proximate cause of Peters harm. therefore, Dave is liable for negligence to Peter
when he leaves without helping him.

Daves defense will be that he had no duty to Peter. this will not stand up per the
ahove.

Dave v. Peter

Is Peter liable for Conversion of Dave's snakes?

Conversion is an intentional act which completely or very substantially interferes with
another's right to possess chatiel.

Peter intentional bought the snakes, and it certainly completely interfered with Dave's
rights of possession. Peter exhibited dominion and control over the chattel. Even
though he innocently thought he was buying legally obtained snakes, he will be held
liable for conversion. The remedy for conversion is a forced sale of the chattel for what
it was worth at the time of the conversion. in essence, Peter will be made to pay for the
snakes again.

Peters defense will be that he didn't know and had no intent. however, in Cnversion
that is not a defense.

If however Dave wants the snakes back, he may choose to pursue a cause for trespass
fo chattel (TTC)

TTC is an intentional act which; impairs the condition gquality or value of chattel or,
results in a substantial interference with another's possession of chattel, or due to
interference with chattel causes harm to plaintiff person, personal property or
something in which plaintiff has a legally protected interest in. In this case, there was
certainly an interference with possession and Dave could claim using this cause, get
the snakes back, and try to claim for damages as well.

Is Peter liable for tréspass to land when he sneaks onto Dave's Property.
Trespass to land is the intentional, unauthorized entry onto the land of another. All of
the elements here are clear and present.

Is Peter liable for Intentibna! Infliction of Emotional Distress (IIED) for his arm waving
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actions?
IIED is the intentional or reckless outrageous conduct directed at plaintiff or knowingly
done in plaintiffs presence, which causes plaintiff severe emotional distress.

Certainly Peter is doing this intentionally and it is directed at Dave. Outrageous conduct
is often described as shocking the conscious and that which would not be tolerated by
society. It seems reasonable to assume that a jury would find Peter actions
outrageous. the question then becomes does Dave suffer severe emotional distress.
the facts here only say that he is freaked out. Without more that is not enough. the
distress would have to manifest itself in more physical ways - sieepless nights,
nightmares, something more specific and concrete than 'freaked out' . this does not
mean he has to have physical harm - just outwardly manifested symptoms.

END OF EXAM
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